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CHILD SEXUAL ABUSE IN
INDIAN COUNTRY::
IS THE GUARDIAN KEEPING IN MIND
THE SEVENTH GENERATION?

Larry EchoHawk*

INTRODUCTION

When European settlers first came to the northeastern shore of
America, they encountered the great Iroquois Confederacy. Through
this contact, white men were intrigued and influenced by several prin-
ciples of governance used by the Iroguois.t One of these principlesis
reflected in a phrase that captures the spirit of the Iroquois's view
toward children and the future of their people. The Iroquois refer al-
ways to the “ Seventh Generation”:

“In our way of life, in our government, with every decision we

make, we always keep in mind the Seventh Generation to come.

It's our job to see that the people coming ahead, the generations

still unborn, have a world no worse than ours—and hopefully, bet-

ter. When we walk upon Mother Earth, we always plant our feet

carefully because we know the faces of our future generations are

looking up at us from beneath the ground. We never forget them.”2

* Professor of Law, J. Reuben Clark Law School, Brigham Young University
(1995—present). Attorney General of Idaho (1991-95), Prosecuting Attorney of Ban-
nock County, Idaho (including part of Fort Hall Indian Reservation) (1986—90), and
Chief General Counsel for the Shoshone-Bannock Tribes (1977-86). Member of the
Pawnee Indian Tribe.

The motivation for writing this Article came from the author’ s experience work-
ing as atribal attorney on ldaho’s largest Indian reservation, prosecuting several seri-
ous cases of criminal child sexual abuse, defending Indian defendants in Indian Major
Crimes Act prosecutions in federal court, and working as Attorney Genera in |daho to
establish new laws and programs to combat sexual molestation of children.

The author wishes to acknowledge and thank Tessa Meyer Santiago, Julie Adams
DeFord, Paul Kohler, Alisa Dahlberg, Mark EchoHawk, Paul EchoHawk, and Gian-
carlo Pesci for their work on this Article as law student research assistants.

1. SusaN AVERY & LINDA SKINNER, EXTRAORDINARY AMERICAN INDIANS 15-17
(1992).

2. Harvey ArbpenN & Steve WAaLL, WisDoMKEEPERS. MEETINGS WITH NATIVE
AMERICAN SPIRITUAL ELDERS 68 (1990) (quoting Oren Lyons, Faithkeeper of the Tur-
tle Clan of the Onondaga Nation and spokesman for the Six Nations Iroquois
Confederacy).
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The Seventh Generation is an idealistic concept worthy of considera-
tion by all governments. As a practical matter, however, government
leaders today face a daunting task in trying to assure a better world for
future generations of Native Americans.

Over the past seven generations, Native Americans have been se-
verely impacted by federal laws and policies that have reduced tribal
sovereign powers, taken away valuable tribal lands and natura re-
sources, inhibited the exercise of Native American religious practices,
and forced changes in traditional tribal ways of life. Because of these
laws devastating impact, Native Americans as a group have become
the poorest of the poor in America. Statistically, Native Americans
today rank at the bottom of nearly every category used to identify
racial and ethnic groups that suffer economic, health, or educational
disadvantages.® Thus, anyone attempting to secure a brighter future
for reservation Indians by embracing the concept of the Seventh Gen-
eration must grapple today with many legal, economic, and social
problems left behind in the wake of “Manifest Destiny” and the fed-
eral government’s policies of forced assimilation.

For the past quarter of a century, in the fight to advance the inter-
ests of Indian people, tribal sovereignty issues, such as the regulation
of treaty hunting and fishing rights, taxation, gaming operations, water
rights, and land use, have taken priority over issues more directly af-
fecting the lives of young tribal members. Consequently, problems
relating to youth gangs, juvenile violence, teen pregnancy, school
dropouts, and sexual abuse of children have not received adequate at-
tention from many tribal leaders. In an atmosphere in which tribal
governments with limited financial resources are confronted by a wide
variety of critical issues, tribal policymakers must ask: What is most
important to securing a promising future for generations to come?
The answer should be that children are a tribe’'s most valuable re-
source and that their well-being is of critical importance to achieving a
better world in the future. Tribal leaders must continue the fight to
protect sovereignty, lands, and natural resources, but nothing is more
important than protecting the health, safety, and welfare of their chil-
dren. Without physically and mentally healthy children, there is no
bright future.4

3. Seegenerally ProcraM StaTisTics TEAM, U.S. DEP' T. OF HEALTH & HumAN
Servs., TRENDS IN INDIAN HEALTH 1998-99 (2001).

4. Challenges Confronting American Indian Youth: Hearing Before the Senate
Comm. on Indian Affairs, 104th Cong. 11 (1995) (statement of Sleepy Eye
LaFromboise, at-large representative for the National Indian Education Association).
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One of the most destructive problems affecting children in “In-
dian country”s today is sexual abuse.® Increasing reports of child sex-
ual abuse and the severe impact that this type of crime has on Indian
youth and their families have prompted tribal leaders to voice great
concern over the detrimental impact of this crime on Indian communi-
ties.” Congress, acting in response to concerns expressed by tribal
leaders and pursuant to its responsibility as guardian and trustee for
Indian tribes, has enacted new laws in the past fifteen years to address
child sexual abuse in Indian country.® The question is whether these

5. Theterm “Indian country” is used to describe the geographic territory in which
special federal and tribal laws apply, usualy to the exclusion of state law. 18 U.S.C.
§ 1151 (1994). Section 1151, acriminal jurisdiction statute, defines *Indian country”
as follows:
[T]he term “Indian country”, as used in this chapter, means (a) all land
within the limits of any Indian reservation under the jurisdiction of the
United States Government, notwithstanding the issuance of any patent,
and, including rights-of-way running through the reservation, (b) all de-
pendent Indian communities within the borders of the United States
whether within the original or subsequently acquired territory thereof, and
whether within or without the limits of a state, and (c) al Indian alot-
ments, the Indian titles to which have not been extinguished, including
rights-of-way running through the same.

Id. Section 1151 “generally applies as well to questions of civil jurisdiction.”

DeCoteau v. Dist. County Court, 420 U.S. 425, 427 n.2 (1975).

6. BiLLiE WRIGHT DziecH & CHARLES B. ScHubson, ON TRIAL: AMERICA'S
CourTs AND THEIR TREATMENT OF SExuALLY ABusep CHILDREN (1989). Dziech
and Schudson explain:

The National Center on Child Abuse and Neglect defines “child sex-
ual abuse” as “contacts or interactions between a child and an adult when
the child is being used for the sexual stimulation of that adult or another
person. Sexual abuse may aso be committed by a person under the age
of 18 when that person is either significantly older than the victim or
when the abuser isin a position of power or control over another child.”

Id. at 2
7. Child Physical and Sexual Abuse in Indian Country: Hearings on S. 1783
Before the Committee on Interior and Insular Affairs, 101st Cong. 349 (1990) [here-
inafter Child Physical and Sexual Abuse in Indian Country] (statement by Bernie
Teba, Executive Director of Eight Northern Indian Pueblos Council). Mr. Teba em-
phasized that:
Society views as especially heinous a crime in which the victim is a child.
Generally lacking both the physical and psychological strength to resist or
defend themselves adequately, children can suffer trauma that leaves
physical and mental scars lasting a lifetime. Our response to a crime
when a child is the victim is, therefore, a matter of great concern.

Id.

8. See eg., Indian Major Crimes Act, 18 U.S.C. § 1153 (1994) (providing explic-
itly that child sexual abuse in Indian country is federal crime); Indian Law Enforce-
ment Reform Act, 25 U.S.C. § 2802 (1994) (requiring comprehensive reporting of
declinations to prosecute federal crimesin Indian country, permitting access to federal
investigatory case files, and strengthening BIA law enforcement services); Indian
Child Protection and Family Violence Act, 25 U.S.C. § 3201 (1994) (addressing
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efforts by the federal government will significantly repress child sex-
ua abuse in Indian country in the immediate future and thus create a
better world for the Seventh Generation of Native Americans.

This Article will address the role and responsibility of the federal
government as guardian and trustee for Indian tribes in dealing with
child sexual abuse in Indian country. To fully appreciate the gravity
of the problem of child sexual abuse in Indian country, one must first
have a basic understanding of child sexual abuse in America. Com-
parisons can then be made to the unique circumstances that exist on
Indian reservations. Part | discusses child sexual abuse in the United
States in general, and Part |1 follows with a discussion of child sexual
abuse in Indian country. Part 111 addresses the federal government’s
responsibilities in the fight against child sexual abuse in Indian coun-
try and the efforts Congress has made to address this problem. Part IV
will discuss what more can be done by the federal trustee to protect
Native American children and to bring those who sexually molest In-
dian children to justice.

[
CHILD SExuAL ABUSE IN AMERICA

A. Satistics on Child Sexual Abuse

The most recent child abuse statistics come from a survey of the
fifty states conducted in 1999 by the National Child Abuse and Neg-
lect Data System (NCANDS).® In 1999, an estimated 2,974,000 refer-
rals were made of children being abused or neglected.’® Of those
almost three million referrals, an estimated 826,000 were victims of
child abuse and neglect.1 Nationally, about three-fifths (60.4%) of
child abuse and neglect reports are investigated.12 About a third of
those investigations (29.2%) show substantiated or indicated child
abuse or neglect.’3 In 11.3% of the substantiated cases, the victims

needs for reporting procedures, central registry of offenders, character investigations,
and Indian child abuse treatment and prevention programs).

9. AbpmIN. ON CHILDREN, YouTH, & FawmiLies, U.S. DeErP'T. oF HEALTH AND
HumAN Servs., CHILD MALTREATMENT 1999 (2001) [hereinafter CHILD MALTREAT-
MeNT 1999], http://www.acf.dhhs.gov/programs/cb/publications/cm99/cm99.pdf.

10. Id. at vii.
11. Id.
12. Id.
13. Id.
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suffered sexual abuse.l* Females were four times more likely to be
sexual abuse victims than males.s

The number of actua child victims who suffered sexual abuse in
1999 is approximately 88,238.16 This compares to 10,000 to 20,000
cases of child sexual abuse cases substantiated and accepted for ser-
vice by agencies in the 1970s and 1980s. These statistics underscore
that child sexual abuse reports and cases have increased substantially
in the past twenty years, and that sexual molestation of children is till
a major problem in America. Hence, the well-being of America's
children continues to be threatened by this horrible crime.

B. The Devastating Impact

Child sexua abuse is the murder of innocence. A victim of this
terrible crime may thereafter never live a normal, happy, healthy, and
secure life because they face an increased risk of suffering an array of
devastating short and long-term consequences.’” The link between
sexual abuse and negative consequences for victims has been the sub-
ject of severa clinical reports and research studies over the past two
decades. Frequently reported short-term effects include anger, hostil-
ity, low self-esteem, conduct disorders, delinquency, inappropriate
sexual behavior, teen pregnancy, truancy, poor performance in school,
substance abuse, and running away.1® Potential long-term impacts in-
clude sexual disturbance, depression, suicide, tendencies toward revic-
timization, acoholism, drug abuse, chronic unemployment, violence,
and sexua abuse of others.*®

Sexually abused children also have a high risk of becoming dys-
functional parents. As adults they may have serious difficulty trusting

14. 1d.

15. 1d. (reporting that sexual abuse rate for female children is 1.6 for every 1,000
female children, while for male children, rate is 0.4 children for every 1,000 male
children in population.).

16. Id. at 20 (Table 2-4).

17. CaTHY SPaTz Wibowm, U.S. DEP' T oF JusTicE, VicTIMS oF CHILDHOOD SEXUAL
ABuse—LATER CRIMINAL CoNseQUENCES 2 (1995), http://www.ncjrs.org/pdffiles/
abuse.pdf; see also Arrow, INc. & NAT'L Am. INDIAN CourT JuDGES Ass'N, CHILD
SexuaL Asust IN NATIVE AMERICAN CommuniTIES 7 (1985) [hereinafter CHiLD Sex-
uaL Asusg] (discussing various factors that contribute to impact of sexua abuse:
“The type of assault, the period of time involved, the child’s interpretation of events,
what happened when the abuse became known, and the treatment provided all influ-
ence the effect on the child.”).

18. Wipowm, supra note 17, at 2.

19. Comm’N oN BEHAVIORAL & Soc. Scis. & Ebuc., NAT'L ResearcH Councit,
UNDERSTANDING CHiLD ABuse AND NEGLECT, 208-26 (1993) (listing consequences
associated with child abuse and statistics regarding higher incidence of these problems
in abused children).
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others and maintaining long-lasting relationships.2° They also have a
tendency to become involved in crimina behavior, including child
sexua molestation, when they grow up.2* These types of propensities
demonstrate how child sexua abuse can perpetuate itself and have a
detrimental impact on future generations. A vicious cycle occurs: sex-
ua abuse, domestic violence, and alcoholism—being learned coping
systems—are handed down from one generation to the next. Thus, the
Seventh Generation is impacted by the abuse of children today.

C. Difficulties in Investigation and Prosecution

Child sexual abuse cases are difficult to successfully prosecute
because one or more of the following obstacles are usually present in
the typical case. Victims are young and have a difficult time giving
testimony about sensitive and traumatic incidents in the unfamiliar and
intimidating setting of the courtroom. The offender is most likely
known to the victim and may have had a close trust relationship with
the victim at the time the incident took place22 Not only might the
child victim feel some loyalty to the offender because of a trust rela-
tionship, but it is not uncommon for a child’'s parent to decide to stand
by the offender for economic or loyalty reasons. These factors often
cause delay in reporting the incident, which in turn may cause failure
to preserve physical evidence. Without physical evidence, and in light
of the fact that this type of crime is seldom witnessed by other people,
the case against an alleged offender often comes down to the child’s
word against the word of the adult offender. With the child’'s credibil-
ity at issue, a prosecutor must then overcome assumptions commonly
held by judges and juries that children are prone to fantasy and are
overly curious about sexuality.23

There are also problems associated with how the case is investi-
gated. Many times a child victim is interviewed repeatedly by teach-
ers, school counsglors, parents, child protection workers, and law
enforcement officers who do not have adeguate training and experi-
ence to learn the true facts without improperly influencing the way the
child tells what happened. These repeated interviews may also revic-
timize the child by unnecessarily exposing the child to emotional
trauma brought about by the stress of being questioned concerning an

20. See CHiLD SExuaL ABusEk, supra note 17, at 7.

21. See Wipowm, supra note 17, at 4-7.

22. BeEVERLY GOMES-SCHWARTZ ET AL., CHILD SExuAL ABUSE. THE INITIAL EF-
FECTS 62—66 (1990).

23. See, eg., People v. Scholl, 37 Cal. Rptr. 475, 478 (Cal. Dist. Ct. App. 1964)
(remarking that children may be victims of their own sexual fantasies).
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unpleasant occurrence.2* Finally, several factors cause child sexual
abuse cases to be plea-bargained down to lesser charges and, conse-
guently, the offender may be out among children within a short time.25
Many people believe that sex offenders should be treated by the
mental health system, not the criminal justice system.26 Another bar-
rier exists when parents or caretakers of the victim fear that pursuit of
the case in court would cause more harm to the child than necessary.2?
In addition, prosecutors may fear that a child victim may not be able
to withstand the pressures of a courtroom trial and thus will be unable
to provide the testimony necessary to get a conviction.22 Conse-
guently, they opt for a plea bargain or dismissal because they believe
resources should be directed to other cases where prosecution is more
certain.2®

D. Legidative Action to Aggressively Address the Problem

In response to an increasing number of child sexual abuse cases
and the special difficulties surrounding these cases, state and federal
lawmakers in recent years have been aggressive in enacting legislation
to better protect children from sexual molestation and to assist crimi-
nal prosecutors and investigators in handling child sexual abuse cases.
Among these enactments are statutory laws which mandate the report-
ing of child abuse3° criminalize sexual exploitation of children,3t

24. See Note, The Testimony of Child Victims in Sex Abuse Prosecutions: Two Leg-
islative Innovations, 98 Harv. L. Rev. 806, 807 (1985); see also Orr. For VicTiMs
orF CrimE, U.S. DeEP'T oF Justice, OVC BuLLETIN: IMPROVING TRIBAL/FEDERAL
ProsecuTions oF CHiLD SexuaL Aust Cases THRouGH AGENCY COOPERATION,
http://www.oj p.usdoj .gov/ovc/publications/infores/pdftxt/tribalbult.pdf (last visited
Apr. 19, 2001) [hereinafter IMProvING TRIBAL/FEDERAL PrROSECUTIONS].

25. See Peter T. Wendel, The Case Against Plea Bargaining Child Sexual Abuse
Charges: “ Dgja Vu All Over Again”, 64 Mo. L. Rev. 317, 323-26 (1999).

26. G. Russell Nuce, Comment, Child Sexual Abuse: A New Decade for the Protec-
tion of Our Children?, 39 Emory L.J. 581, 582 n.5 (1990), (citing Lucy Berliner &
Mary Kay Barbieri, The Testimony of the Child Victim of Sexual Abuse, 40 J. Soc.
Issues 125, 127 (1984)).

27. See DziecH & ScHupson, supra note 6, at 12.

28. Id. at 13.

29. See Nuce, supra note 26, at 581 & n.4.

30. In 1963, the first reporting law for child abuse was enacted. By 1967, al states
had passed similar laws which require medical and other professionals who work with
children to report suspected child abuse to either crimina law enforcement or child
protection agencies. See NAT'L Ctr. oN CHiLp Asust & NecLecT, U.S. DEP'T. OF
HeaLTH, Ebuc. & WELFARE, A CurricuLUM ON CHILD ABUSE AND NEGLECT, re-
printed in NAT'L INDIAN JusTice CTR., FOrR ALL My ReLATioNs 79 (1992).

31. See eg., 18 U.S.C. § 2251 (1994 & Supp. 2000) (imposing criminal penalties
on people who use or knowingly permit minor to engage in sexually explicit conduct
for purposes of producing any visual depiction of that conduct); see also NAT'L LE-
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broaden definitions of sex crimes against children,32 increase criminal
penalties for child sex abuse,33 extend statutes of limitation,34 require
speedy prosecution of child sexual abuse cases,3s alow leading ques-
tions to be asked of child witnesses,3¢ permit a child’s hearsay state-
ments to be admitted in evidence3” allow a child’'s previously
videotaped deposition or preliminary hearing testimony to be
presented at trial,38 require convicted child molesters to register with
local law enforcement agencies,3® and allow public notification when
a convicted sex offender is released into a community.*© This ener-
getic legidative activity has undoubtedly made it easier to identify and
prosecute child sex abuse offenders, but the recent statistics do not
show a significant downturn in the number of cases4* The cycle of
child sexual abuse in the United States has not yet been broken.

GAL Res. CTr. FOR CHILD Abvocacy & Prot., AM. BAR Ass'N, CHILD SExuAL Ex-
PLOITATION: BACKGROUND AND LEGAL ANALYsIs (1981).

32. See, eg., WasH. Rev. Cope ANN. 8§ 9A.64.020(3) (West 2000) (including
stepchildren and adopted children under age eighteen as “descendents’ for purposes
of statute criminalizing incest).

33. See eg., IbaHo Cope § 18-1506 (Michie 1997) (including penalty of up to
fifteen years for sexual abuse after amendment in 1992).

34. See, eg., WasH. Rev. Cobe. AnN. 8 9A.04.080 (West 2000) (setting ten year
statute of limitations, and in some cases longer, for rape of minor where rape is re-
ported to law enforcement agency within one year of its commission).

35. Seg eg., IbaHo Cope § 19-110.

36. See, eg., CaL. Evip. Cope 8 767(b) (West Supp. 2001); IpaHo Cope § 18-
6101 (explaining in annotation that leading questions may be used when prosecutix is
young, unsophisticated girl).

37. See, eg., WasH. Rev. Cope AnN. § 9A.44.120 (West 2000) (admitting child
testimony of sexual abuse not otherwise admissible into evidence where there is suffi-
cient indicia of reliability, as determined by court); see also Note, supra note 24
(providing more detailed analysis of child testimony vis-a-vis hearsay law).

38. See Children’s Justice and Assistance Act of 1986, Pub. L. No. 99-401, § 102,
100 Stat. 903 (1985) (creating financial incentives for states to enact laws that reduce
additional traumato child victims in child sex abuse cases); see also Note, supra note
24, at 813-14 (stating that some states alow for taking of child testimony through
two-way television transmission out of presence of judge, jury, and defendant, al-
though child witness is still subject to cross-examination at place of taping).

39. Seg eg., IpaHo Cope § 18-8302; 2001 Idaho Sess. Laws 659 (amending Idaho
Code § 18-8310 to make persons convicted of aggravated offense subject to sexual
offender registration act); see also Robin L. Deems, Comment, California’s Sex Of-
fender Notification Statute: A Constitutional Analysis, 33 San Dieco L. Rev. 1195,
119697 n.10 (1996) (describing and citing various state registration statutes).

40. See Tracy L. Silva, Comment, Dial “ 1-900-PERVERT” and Other Statutory
Measures that Provide Public Notification of Sex Offenders, 48 SMU L. Rev. 1961,
1964 (1995).

41. See discussion supra Part 1.A.
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1
CHILD SexuAaL ABUSE IN INDIAN COUNTRY

A. Satistics on Child Sexual Abuse in Indian Country

Several factors combine to magnify the impact and occurrence of
child sexual abuse in Indian country. First, the risk factors that con-
tribute to the incidence of child sexual abuse of children are greater on
Indian reservations than in any other kind of community. These fac-
tors include poverty, unemployment, familial stresses, and violence,*2
which occur at a higher rate among Native Americans living on reser-
vations than any other racia group in the Nation.4® Studies also show
a higher incidence of child sexual abuse among families that are geo-
graphically or socially isolated.44 It is readily apparent that many In-
dian communities are both geographically and socially isolated.

Second, the traditional Indian family structure has been weak-
ened by a history of federa policies that did not understand or recog-
nize the value of tribal culture in the rearing of Indian children. “In
Indian tribal cultures the child is highly valued and occupies a central
place within the family.”45 The traditional Indian family ideally in-

42. See RicHarD J. GELLES, THE Book oF Davip 167 (1996) (stating that child
abuse and neglect are “inextricably linked to the problems of alcohol and drug abuse,
unemployment and underemployment, teenage pregnancy, poverty, homelessness, and
street violence”); see also Victor . Vieth, In My Neighbor’s House: A Proposal to
Address Child Abuse in Rural America, 22 HamLINE L. Rev. 143, 143 (1998) (dis-
cussing connection between child abuse and drug, alcohol, poverty, mental illness,
and other social dilemmas in rural America).

43. See Bobby Wright & William G. Tierney, American Indians in Higher Educa-
tion: A History of Cultural Conflict, in STRUCTURED INEQUALITY IN THE UNITED
StaTES. CriTiIcAL Discussions oN THE CONTINUING SIGNIFICANCE OF RACE, ETHNIC-
ITY AND GENDER 92, 97 (Adalberto Aguirre, Jr. & David V. Baker eds., 2000) (stating
that unemployment rate for American Indians living on reservation is eight percent;
percentage of American Indians living in poverty is three times national average, and
half of Native American population over thirty years of age has not completed high
school); see also Sexual Molestation of Children in Indian Country: Hearing Before
the Senate Committee on the Judiciary, 99th Cong. 18-19 (1985) (statement of Suzan
Shown Harjo, Executive Director, National Congress of American Indians) (establish-
ing that Native American populations experience 451% more alcoholism than non-
Native Americans); Rita Ledesma & Paula Starr, Child Welfare and the American
Indian Community, in CHiLD WELFARE: A MuLTicuLTUrRAL Focus 117 (Neil A. Co-
hen ed., 2d ed. 2000) (finding that experience of Native American children differs
from experience of all other minority groups within United States because of poverty
rates, unemployment rates, health status, education levels, and mortality rates).

44. See CHILD SeExuAL ABUSE, supra note 17, at 4; see also Irl Carter & Lawrence
J. Parker, Intrafamilial Sexual Abuse in American Indian Families, in FamiLY SexuaL
ABuse: FRONTLINE RESEARCH AND EvaLuaTion 106, 110 (Michael Quinn Patton ed.,
1991).

45. Ronald S. Fischler, Child Abuse and Neglect in American Indian Communities,
9 CHiLb ABust & NEGLECT: INT'L J. 95, 95 (1985).
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cludes a broad network of grandparents, aunts, and uncles, al of
whom participate in the important task of raising a child. When a
child cannot be cared for by his or her parents, the family steps in to
protect the child.#¢ Currently, in many Native American families, the
extended family has broken down and traditional child-rearing prac-
tices are no longer operational .4”

This family breakdown is partially due to the federal govern-
ment’s long-lasting policy of placing Indian children in boarding
schools where parental modeling was nonexistent48 and was in fact
replaced by newly learned dysfunctional behaviors such as sexual
abuse and physical punishment.® These were relatively unknown in
Native American communities prior to European conquest.>® Another
program that contributed to the breakdown of the traditional Native
American family was the Indian Adoption Project, run by the Bureau
of Indian Affairs (BIA).51 Between this project and other state initia-
tives, thousands of Native American children were adopted into non-
Indian homes.52 Surveys in 1969 and 1974 showed that between
twenty-five to thirty-five percent of al Indian children had been re-
moved from their families.>3 Since the extended family is often not
functional, many families have had to turn to the legal and socia sys
tems for aid. These ingtitutions, being alien to Native American cul-
ture, many times create more conflict instead of solving a problem.>4
The result is that many Indian families are not able to meet the chal-
lenges posed by the pervasive risk factors, which serve as a fertile
ground for child abuse to take root and spread.

Not only are risk factors especially challenging to a weakened
family structure, but a greater percentage of the Native American pop-
ulation is threatened than any other racial group. The reason for this
imbalance is that Native American communities have a higher per-

46. 1d. at 95-96.

47. See CHILD SexuaL ABUSE, supra note 17, at 5.

48. See Carter & Parker, supra note 44, at 111-12; see also CHARLOTTE Goob-
Luck & ANGELA A. A. WiLLETO, Casey FamiLy ProcramMs & NAT'L INDIAN CHILD
WELFARE Ass'N, NaTIVE AMERICAN Kibs 2000: InpiaN CHiLD WELL-BEING INDICA-
Tors 21 (2000), http://www.nicwa.org/policy/05.Native¥20Amer.Kids.pdf.

49, KATHLEEN A. EARLE, Casey FamiLy Procrams & NAT'L INDIAN CHILD WEL-
FARE Ass'N, CHILD ABuse AND NEGLECT: AN EXAMINATION OF AMERICAN INDIAN
DaTa 16 (2000), http://www.nicwa.org/policy/02.Child%20Abuse.pdf.

50. Id.

51. See generally Davip FANsHEL, FAR FRoM THE REsErRvATION: THE TRANS
RACIAL ADOPTION OF AMERICAN INDIAN CHILDREN (1972).

52. See EARLE, supra note 49, at 16-17.

53. Id. at 17.

54. See Fischler, supra note 45, at 96.
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centage of children. In the period from 1994 to 1996, in the service
area of the Indian Health Service, the birth rate for American Indians
and Alaska Natives was 24.1 births per 1,000 population, compared to
a birth rate of 14.8 births per 1,000 population for the entire United
States55 Thirty-three percent of the Indian population was younger
than fifteen years old compared to twenty-two percent of the entire
U.S. population.s® The median age of Indiansin the U.S. is 24.2 years
compared to 32.9 years for al races in the U.S.57

Considering the greater incidence of risk factors, and the partia
breakdown of the traditional Indian family structure of child rearing,
there is ample reason for concern that child sexual abuse may be a
devastating affliction for Indian communities that have a higher than
average percentage of children. Unfortunately, we do not even know
the true extent of child sexual abuse in Indian country.s8

Some studies indicate that Native American communities experi-
ence child sexual abuse at about the same rate as the non-Indian popu-
lation.5® Other studies suggest that child abuse and neglect may be
more frequent in Native American communities.?® The fact is that
reliable data regarding child sexual abuse in Indian country is scant.6t
Statistical data regarding sexual abuse on Indian reservations has only
been compiled for the last few years. The most comprehensive na-
tional study on child abuse in Indian country was conducted by the
National Indian Justice Center (NIJC). The data was gathered from
seventeen states and ten regional Indian Health Service (IHS) service
areas. The NIJC found that the greatest proportion of abuse cases re-
ported are neglect (48.9%), sexua abuse (28.1%), and physical abuse
(20.8%).62 Thirty-four percent of Indian children are at risk of becom-
ing victims of abuse and neglect, however, only one in five reported
cases of abuse and neglect are substantiated.5® This is often mislead-

55. Program StaTisTics TEAM, supra note 3, a 6.

56. Id. at 5.

57. 1d.

58. See EARLE, supra note 49, at 8 (stating that child abuse and/or neglect of Indian
children is underreported with only sixty-one percent of child abuse data being
reported).

59. CHiLb SExuAL ABusE, supra note 17, at 1.

60. Cf. Fischler, supra note 45, at 97-99 (stating that current statistics underesti-
mate frequency of child abuse on Indian reservations due to higher incidence of un-
derreporting in Indian communities).

61. EaRLE, supra note 49, at 11-13.

62. NAT'L INDIAN JusTicE CTR., PHASE |1l FINAL REPORT: CHILD ABUSE AND NEG-
LECT IN AMERICAN INDIAN AND ALASKA NATIVE COMMUNITIES AND THE ROLE OF THE
INDIAN HEALTH Service iv (1994) [hereinafter Prase |1l FinaL ReporT].

63. Id. at iiii.
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ing, since cases in which professionals strongly suspect child abuse
but are unable to obtain independent confirmation are considered
unsubstanti ated.%

When comparing child abuse and neglect suffered by Indian chil-
dren to that suffered by other race groups, it is apparent that Indian
children experience neglect and abuse at a much greater rate. The
United States Bureau of Justice reported for the year of 1995 “a per
capita rate of one substantiated report of a child victim of abuse or
neglect for every 30 American Indian children aged 14 or younger.”65
The per capita rate of abuse for al other races drops to one substanti-
ated report for every fifty-eight children.®® Additionally, from 1992 to
1995, abuse or neglect rates for children under the age of fifteen in-
creased in only the Native American and Asian population groups.s”
Through 1998, Native American children experienced 19.8 cases of
sexual abuse per 1,000 children (second only to African Americans at
20.7 cases per 1,000 children),e8 despite the fact that Native American
children constitute only one percent of the child population.s® This
victimization rate of Native American children is more than double
the proportion of African American and Native American children in
the general population combined.” An attorney with the National In-
dian Justice Center estimated that one out of every four girls and one
out of every six boys is molested in Indian country before the age of
eighteen.”®

According to the BIA Division of Social Services, in fiscal year
1994, the BIA received 3,418 referrals of child sexua abuse.”? In

64. Id. at iii.

65. EARLE, supra note 49, at 11.
66. Id.

67. 1d.

68. ADMIN. FOR CHILDREN & FamiLies, U.S. DeP' T oF HEALTH & HuMAN SERVS,,
CHiLD MALTREATMENT 1998: REPORTS FROM THE STATES TO THE NATIONAL CHILD
ABuse AND NEecLEcT DaTA Svystem ch. 4.5, http://www.acf.dhhs.gov/programs/ch/
publications/cm98/cpt4.htm (last modified Jan. 17, 2001) (on file with the New York
University Journal of Legislation and Public Policy).

69. EARLE, supra note 49, at 11.

70. See CHiLD MALTREATMENT 1999, supra note 9, at 19, 28.

71. Indian Child Protective Services and Family Violence Prevention Act: Hearing
on S 2340 Before the Senate Select Committee on Indian Affairs, 101st Cong. 199
(1990) (letter from Karen Roberts Strong, Sitka Community Association Human Ser-
vice Director, to Daniel K. Inouye, Chair of Select Committee on Indian Affairs, June
26, 1990).

72. Facsimile from BIA Socia Services Department (June 8, 1995) (on file with the
New York University Journal of Legisation and Public Palicy).
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1989, 909 referrals were received for sexua abuse.”® It is unclear
whether the incidence of child sexua abuse has more than tripled in
the five year period between 1989 and 1994, or whether more aware-
ness of the problem has merely increased reporting. In 1993, the
BIA’s Crimina Investigators Division ranked sexual abuse of a minor
as the most frequent offense reported.” In 1994, sexual abuse of a
minor dropped to third in the ranking of offenses with atotal of 171
reports investigated.”

B. The Devastating Impact of the Indian Child Victim
on Indian Tribes

The impact of child sexual abuse in America is devastating.”®
The impact of child sexual abuse in Indian country iseven worse. Itis
impossible to accurately measure the trauma suffered by a child who
is sexually abused. However, it stands to reason that the sexual abuse
of a child who already suffers from being a part of the most disadvan-
taged ethnic and racial group in America is likely to have a greater
cumulative negative impact. Consequently, an Indian child victim of
sexual abuse is likely to face a more difficult challenge in being made
whole again through counseling and treatment.””

Not only is the Indian child victim more likely to suffer more
aggravating trauma, the future of the tribe is further jeopardized when
a youthful tribal member suffers potential long-term harm.”® For the

73. 1d. A steady increase of child sexual abuse cases has been reported since the
statistics were first collected. In 1989, 909 cases were reported; 1990, 1,158 cases;
1991, 1,292 cases; 1992, 1,343 cases; 1993, 4,174 cases; and 1994, 3,418 cases. |d.

74. Facsimile from BIA Division of Law Enforcement Services (May 25, 1995) (on
file with the New York University Journal of Legislation and Public Palicy). The
Criminal Investigation Division listed 287 cases recommended for investigation in
1993. This number is different from that reported by the BIA Socia Services Depart-
ment because it does not represent every case reported, but only those cases that were
substantiated and then investigated. Furthermore, some cases were not documented
by the BIA Division of Law Enforcement Services because they were referred to
different local, state, or federal agencies for investigation. Nevertheless, the discrep-
ancy raises concern because, in 1993, BIA Law Enforcement investigated only 287
cases, while BIA Social Services received 4,174 reports of sexua abuse. Compare id.
with Facsimile from BIA Socia Services Department, supra note 72.

75. Facsimile from BIA Division of Law Enforcement Services, supra note 74.

76. See supra Part |.B.

77. See Marc H. Irwin & Samuel Roll, The Psychological Impact of Sexual Abuse
of Native American Boarding-School Children, 23 J. AM. AcADp. PsyCHOANALYSIS
461, 472 (1995) (finding that “cultural and sociological forces, in fact, create greater
vulnerability in Native American victims”).

78. Seeid. (“The close community structure of Native American life may increase
the likelihood of victims in turn abusing still another generation.”); Martin Van Der
Werf, Child Abuse Worsens on Reservations, Ariz. RepusLic, Oct. 29, 1993, at Al.
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tribe to overcome the detrimental effects of the past seven generations,
young members must be nurtured and protected from harm. It is es-
sential that the perpetrators of sexual abuse against Indian children be
caught and prosecuted. Furthermore, Indian child victims must not
themselves be victimized in the process of prosecution. Rather, Indian
child victims must be headed through effective counseling and
treatment.

C. Unique Factors that Magnify Difficulty of Prosecution in
Indian Country

The task of successfully prosecuting child sexual abuse offenses
in Indian country is not easily accomplished. In addition to the en-
hanced difficulties involved in investigating and prosecuting the typi-
cal child sexual abuse case, factors unique to Indian reservations
compound the usual problems and make this kind of case even more
difficult when the crime occurs in Indian country.

1. Complex Jurisdictional Rules

Jurisdiction over criminal offenses occurring in Indian country is
divided among federal, state, and tribal governments.” Factors that
determine which governmental entity has jurisdiction include: the na-
ture of the offense8 whether the victim and/or the offender is In-
dian,8l the status of the land where the offense occurred,82 and
whether the state in which the crime occurred has taken jurisdiction of

79. Durov. Reing, 495 U.S. 676, 680—81 n.1 (1990); RonALD B. FLowEeRs, CRiMI-
NAL JURISDICTION ALLOCATION IN INDIAN CounTRY 3 (1983).

80. The Indian Major Crimes Act, commonly referred to as the “Magjor Crimes
Act,” provides for federal jurisdiction over certain specified crimes occurring in In-
dian country when the defendant is an Indian. Indian Major Crimes Act, 18 U.S.C.
§ 1153 (1994). Originally, only ten major crimes were listed in the Major Crimes
Act. Currently, fourteen major crimes are listed. Child sexual abuse was not specifi-
caly included until 1986 when Congress amended the Act to include the “felonious
sexual molestation of aminor.” Presently, the Major Crimes Act provides for federal
jurisdiction over child sexual abuse cases in Indian country when the defendant is an
Indian and the crime involved is either incest or any felony under 18 U.S.C.
8§ 2241-2245.

81. It is undisputed that Indian tribes have crimina jurisdiction over al of their
members. United States v. Wheeler, 435 U.S. 313 (1978) (discussing in detail com-
plex jurisdictional issues surrounding Indian tribes). Section 1152 of 18 U.S.C. ap-
plies the general laws of the United States to crimes committed in Indian country, but
excludes offenses committed by “one Indian against the person or property of another
Indian” because exclusive jurisdiction over these offenses may be reserved by the
Indian tribes. 18 U.S.C. § 1152 (1994). States can assume jurisdiction over crimes
committed by or against Indians in Indian country with the consent of the tribe af-
fected. 18 U.S.C. § 1321 (1983). However, states generally have sole criminal juris-
diction over non-Indian victims and offenders, regardiess of where the offense
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criminal offenses under Public Law 280.83 This jurisdictional com-
plexity can be a problem because it is not always easy to determine
which governmental authority has responsibility to criminally prose-
cute. It is not uncommon for police investigators to make mistakes
about which government has authority to handle a case of child sexual
abuse. Occasionaly, even experienced prosecutors make mistakes
about which government has jurisdiction to prosecute.

“[WI]ith conflicting jurisdictions it's easy for children to fall
through the cracks.”8* Having federa, tribal, and state governments
split criminal jurisdiction over offenses occurring in Indian country
often leads to duplication, delay, or complete failure in the investiga-
tion and prosecution of child sexual abuse cases in Indian country.
This is true because complexity in the rules governing criminal juris-
diction in Indian country causes tribal police, BIA police, the FBI, and
county sheriffs to hesitate or refuse to respond to child abuse com-
plaints because they mistakenly believe they do not have authority to
act.

In other situations, law enforcement officers know they have au-
thority but fail to act because they know another government law en-
forcement agency has concurrent jurisdiction to prosecute child sexual

occurred. See Duro v. Reina, 495 U.S. 676 (1990); Oliphant v. Suguamish Indian
Tribe, 435 U.S. 191 (1978).

82. Through Congressional action, “Indian country,” defined in Section 1151 of 18
U.S.C., can actualy be diminished or disestablished, as was done in the termination
acts of 1950s and the checkerboard homesteading activities of the late 1800s and early
1900s. Cases like DeCoteau v. District County Court, 420 U.S. 425 (1975), and Sey-
mour v. Superintendent of Washington Sate Penitentiary, 358 U.S. 361 (1962), dis-
cuss jurisdiction over lands that were originally Indian country but have been
homesteaded by non-Indians or were given back to the public domain when a tribe
was disbanded or failed to maintain federal recognition.

83. Public Law 280 was passed in 1953 and compulsorily transferred to six states
(Alaska, Cdlifornia, Minnesota, Nebraska, Oregon, and Wisconsin) criminal and civil
jurisdiction over “offenses committed by or against Indians in the areas of Indian
country” listed by the statute for that state. 18 U.S.C. § 1162(a) (1994). Any and all
other states were invited to assume Public Law 280 jurisdiction. No tribal consent
was initially required. In 1968, Congress added a tribal consent provision, 25 U.S.C.
§ 1326 (1994), and allowed for acquiring jurisdiction tribe by tribe, and over some
activities and not others. See 25 U.S.C. 88 1321(a) & 1322(a) (1994). No tribe has
consented to Public Law 280 jurisdiction since the 1968 provision. Ten states opted
to assume some kind of jurisdiction. Montana assumed criminal jurisdiction over one
reservation and Florida was the only state to assume full jurisdiction similar to
mandatory P.L. 280 states. Severa states (Nevada, Nebraska, Wisconsin, and Minne-
sota) have since ceded jurisdiction.

84. Child Physical and Sexual Abuse in Indian Country, supra note 7, at 61 (state-
ment of Congressman Jim McDermott).
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abuse offenses.85 The result may be that delays occur, that no action
istaken at all to investigate and prosecute the case because of alack of
communication and coordination between law enforcement agencies,
or that the tribal prosecution is an inadequate sanction for the gravity
of the crime.8é With multiple agencies having responsibility for the
investigation and prosecution of child abuse, it is easy to see how a
case of child sexual abuse might slip through the cracks. Thereis no
governmental agency clearly responsible for addressing the problem
and coordinating all available resources. As a conseguence, too many
child molesters in Indian country are not brought to justice and the
problems associated with child sexua abuse continue to grow.

2. Cultural Differences

Indian tribes are culturally distinct from the American main-
stream. The white man’s law enforcement agencies and courts are
alien to Native American culture. These differences create conflict
when federal and state authorities attempt to investigate and prosecute
criminal offensesin Indian country. Part of the problem is that federal
and state officers do not understand and appreciate cultural differ-
ences. This is particularly challenging because Indian tribes are not
al aike. To be effective, law enforcement officers must have both a
basic knowledge of the specific tribal culture and religious beliefs and

85. Concurrent jurisdiction occurs when federal, tribal, or state governments have
criminal jurisdiction over Indian offenders at the same time. The federal government
has jurisdiction under the Major Crimes Act, and arguably the tribe also has jurisdic-
tion because the Major Crimes Act did not expressly reserve exclusive federal juris-
diction. Whether the Maor Crimes Act vests exclusive jurisdiction over the
enumerated offenses in the federal government is unclear. See United States v. John,
437 U.S. 634, 651 n.21 (1978) (“We do not consider here the more disputed question
whether [the Major Crimes Act] also was intended to pre-empt tribal jurisdiction.”);
United Statesv. Torres, 733 F.2d 449, 459 n.12 (7th Cir. 1984) (stating that “the tribal
court may have concurrent jurisdiction if an Indian commits one of the fourteen enu-
merated crimes of [the Major Crimes Act] against another Indian”); United States v.
Broncheau, 597 F.2d 1260, 1265 (Sth Cir. 1979) (“Tribal courts may have concurrent
jurisdiction” with federal courts under the Major Crimes Act), cert. denied, 444 U.S.
859 (1979).

86. See J. Clifford Wallace, A New Era of Federal-Tribal Court Cooperation, 79
JupicaTure 150, 152 (1995).

“[W]hen Indians have committed major crimes but the federal authorities
are too distant or too busy to investigate or prosecute, the tribe has re-
sorted to prosecution of the offender for some lesser misdemeanor. . . .
[Thus], the tribal court ends up doing the federal court’s business, but it
cannot do it as thoroughly because its jurisdiction is limited.”
Id. (quoting William C. Canby Jr., Statement to Senate Committee on Indian Affairs
(Aug. 2, 1995)).
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the ability to adapt their investigative techniques and strategies to take
account of these differences.8”

The disparity in cultural understandings leads to another reason
for problems with the prosecution of child sexual abuse cases in In-
dian country: the unusually high level of fear of public authorities.
Many Indians distrust the legal and socia authorities that could be
most helpful to them because of past experiences of unjust treat-
ment.88 A parent fears losing custody of the abused child; thus, the
“primary concern is likely to be survival of herself, her family, and
even the perpetrator, in the face of external threats from white institu-
tions and culture.”8°

3. Distance and Disinterest

Problems arise because Indians living on reservations are often
geographically isolated. This means that offenses are committed far
from the district court with jurisdiction, the United States Attorney’s
Office, and the FBI office. FBI agents are expected to respond imme-
diately to the most serious cases of violent crimes, but travel time is
often three to four hours or more. When witnesses have to travel far to
give testimony, they sometimes do not show up. Similarly, when evi-
dence must be transported, it often becomes stale. Communication
between prosecutors and witnesses is aso hampered by the lack of
telephones on some reservations.

The physical distance is just one factor that contributes to per-
haps the most frustrating difficulty in the prosecution of child sexual
abuse in Indian country, which is the apathy of the federal investiga-
tors and prosecutors. The National American Indian Court Judges As-
sociation claimed that federal enforcement of Indian Major Crimes
Act violations was inadeguate.®® U.S. Attorneys often decline to pros-

87. See John R. Schafer & Blaine D. Mcllwaine, Investigating Child Sexual Abuse
in the American Indian Community, 16 Am. Inp. Q. 157 (1992). Schafer and Blaine
are FBI investigators with experience in child sexual abuse in Indian country. They
identify several problems regarding cultural differences and solutions for an investiga-
tor, including interviewing techniques, posture, non-eye contact versus eye contact,
the importance of traditional family organization, and finding a neutral setting. Id. at
157-59.

88. CHiLD SexuaL ABusk, supra note 17, at 5.

89. Carter & Parker, supra note 44, at 114.

90. NAT'L AM. INDIAN CourTt JunGEs Ass'N, INDIAN CouRTSs AND THE FUTURE:
RerorT oF THE NAICJA Long RANGE PLANNING ProsecT 33-35 (David Getches ed.,
1978) [hereinafter InDiIAN CourTs AND THE FuTure]. The Major Crimes Act gives
the federa courts jurisdiction over the following specified major crimes. murder,
manslaughter, kidnapping, maiming, rape (i.e., aggravated sexual abuse, sexual abuse,
sexual abuse of a minor or ward, and abusive sexua contact), incest, assault with
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ecute Major Crimes Act cases on the reservation because of a mixture
of factual, legal, practical, or logistical problems.®* These problems
might include questions of a suspect’s factual guilt, legal sufficiency
of the evidence, and likelihood of conviction.?2 Reservation residents
perceive these declinations as a result of prosecutorial disinterest®3 or
prejudice because the perpetrator and victim are Native American.®4
This disinterest—whether real or just perceived as real—is exacer-
bated by the number of cases federal prosecutors decline each year.95
Whether the declinations are based upon insufficient evidence, dis-
tance, or other technicalities, the effect isto create afederal disinterest

intent to commit murder, assault with a dangerous weapon, assault resulting in serious
bodily injury, arson, burglary, robbery, and theft. Indian Mgjor Crimes Act, 18 U.S.C.
§ 1153 (1994).

91. NAT'L INDIAN JusTice CTR., TRiBAL/FEDERAL COORDINATION OF CHILD SEX-
uaL ABuse Cases: Resource Packer 5, 60, 63 (1999) [hereinafter Resource
PackeT] (report by Tom Hannis, Assistant U.S. Attorney for the District of Arizona).

92. Id. at 59-60.

93. Investigations and Prosecutions of Federal Crimes on Indian Reservations:
Hearings Before the House Committee on Interior and Insular Affairs, 100th Cong.
94 (1988) (statement of Wayne Leo Ducheneaux, Chairman of the Cheyenne River
Sioux Tribe of Eagle Butte, South Dakota). Mr. Ducheneaux, in his address to the
Committee on Insular Affairs, stated:

There is an extremely high percentage of the cases that are declined fed-
eral prosecution because of the internal guidelines and policies governing
federal prosecutions, as determined by the United States attorney’ s office.
Therefore, in between the broad powers vested in the federal courts and
the limited, clearly defined powers of the tribal courts, there exists alarge
gap of cases that go virtually unprosecuted. Furthermore, those cases that
are accepted by the United States attorney’s office for federal prosecution
are delayed due to investigations that take anywhere from three to six
months and, oftentimes, the federal authorities take up to one year or
more to complete their investigations. . . .

... There appears to be a gread [sic] indifference and insensitivity
by the United States Attorney’s Office and the Federal Bureau of Investi-
gation (FBI), towards the Indian Tribes.

Id.

94. See InpiaN CourTts AND THE FUTURE, supra note 90, at 33-35.

95. Unitep States ComM’'N oN CiviL RicHTs, INDIAN TriBES. A CONTINUING

QUEST FOR SURvIVAL 154-55 (1981).
The high rate of declination of prosecution of major crimes offenses by
United States attorneys has been a source of dissatisfaction in the Indian
community for sometime. . . . [I]t appears that in excess of 80 percent of
major crimes cases, on the average, presented to United States attorneys
are declined for prosecution. Offenses covered by the Mgjor Crimes Act
are serious felony offenses. Ordinarily, there is no aternative to Federal
prosecution other than referral for prosecution within the tribal system,
where the 6-month limitation on sentences that can be imposed is often an
inadequate sanction for the seriousness of the offense.



\Server03\productn\N\NY L\5-1\NY L 109.txt unknown Seq: 19 28-DEC-01

13:.09

2001] CHILD SEXUAL ABUSE IN INDIAN COUNTRY

101

in litigating tribal cases. This leads to a growing sense of tribal dis-
trust concerning the federal government.

1
FepeErRaL EFForTs To ComBAT CHILD SEXUAL ABUSE
IN INDIAN COUNTRY

A. The Responsibility of the Federal Government to Protect

Indian Children

In 1831, Chief Justice John Marshall, in Cherokee Nation v.
Georgia,® compared the federal government’s relationship to Indian
tribes to that of a guardian to its ward.

Though the Indians are acknowledged to have an unquestiona-
ble, and, heretofore, unquestioned right to the lands they occupy,
until that right shall be extinguished by a voluntary cession to our
government; yet it may well be doubted whether those tribes which
reside within the acknowledged boundaries of the United States
can, with strict accuracy, be denominated foreign nations. They
may, more correctly, perhaps, be denominated domestic dependent
nations. They occupy aterritory to which we assert atitle indepen-
dent of their will, which must take effect in point of possession
when their right of possession ceases. Meanwhile they are in a
state of pupilage. Their relation to the United States resembles that
of a ward to his guardian.®”

This guardian-ward description, initially used just as a description of
the federal-tribal relationship, gradually developed into the broadest
source of federal power over Indian tribes®® In United Sates v.
Kagama,?° the United States Supreme Court used the guardian-ward
relationship to justify federal authority to exercise criminal jurisdic-
tion in Indian country. The Court reasoned as follows:

These Indians tribes are the wards of the nation. They are commu-
nities dependent on the United States. Dependent largely for their
daily food. Dependant for their palitical rights. They owe no alle-
giance to the States, and receive from them no protection. Because
of the local ill feeling, the people of the States where they are found
are often their deadliest enemies. From their very weakness and
helplessness, so largely due to the course of dealing of the Federal

96.
97.

30 U.S. 1 (1831).
Id. at 17 (emphasis added).

98. Nell Jessup Newton, Federal Power Over Indians: Its Sources, Scope, and Lim-
itations, 132 U. Pa. L. Rev. 195, 207 (1984).

99.

118 U.S. 375 (1886).
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Government with them and the treaties in which it has been prom-
ised, there arises the duty of protection, and with it the power.100

The guardian-ward relationship through the years has become
guite extensive, extending the assertion of federal power over many
aspects of the lives of Native Americans.1°? At times this wardship
power has been used to reduce the governmental authority of Indian
tribes.192 However, the doctrine of trust responsibility also imposes
important obligations and responsibilities on the federal
government.103

In the case of criminal jurisdiction, the trust responsibility has
been used by the federal government to justify prosecuting Indian and
non-Indians who commit crimesin Indian country.1%4 However, when
Congress enacted statutes to assert federal criminal jurisdiction on In-
dian reservations, it also imposed upon itself the obligation to protect
Indians living on the reservation from being victimized. Taking re-
sponsibility for prosecuting major felonies under the Major Crimes
Act and limiting the punishment Indian tribes can impose for criminal
offenses requires the federal government to be accountable for provid-

100. Id. at 383-84 (third emphasis added).

101. Congress has a compelling duty to protect and preserve tribal resources as re-
served in treaties, Seminole Nation v. United States, 316 U.S. 286, 296-97 (1942),
and other legislative enactments, Antoine v. Washington, 420 U.S. 194, 204 (1975).
Trust resources take many forms, such as: Indian school property, White Mountain
Apache Tribe v. United States, 46 Fed. Cl. 20, 22 (1999), timber and forestry, United
States v. Mitchell, 445 U.S. 535, 536-537 (1980), trust fund money from leases of
trust lands, Cobell v. Babhitt, 52 F. Supp. 2d 11, 15 (D.D.C. 1999), and water rights,
Pyramid Lake Paiute Tribe of Indians v. Morton, 354 F. Supp. 252, 256 (D.D.C.
1972). With each trust resource, “the federal government has a substantive duty to
protect ‘to the fullest extent possible’ the [tribe's] treaty rights and the resources on
which those rights depend.” Okanogan Highlands Alliance v. Williams, No. 97-806-
JE, 1998 U.S. Dist. LEXIS 21680, at *46 (D. Or. December 31, 1998) (referencing
Pyramid Lake, 354 F. Supp. 252).

102. Congress has passed severa laws that work to reduce tribal sovereignty. The
General Allotment Act of 1887, or Dawes Act, opened up land on Indian reservations
to non-Indian settlers and reduced Indian land holdings by eighty percent. Davip H.
GETcHES ET AL., CAsEs AND MATERIALS ON FEDERAL INDIAN LAaw 195-96 (3d ed.
1993). The Termination Acts of 1945-61 stripped Indian tribes of the trust relation-
ship, special federal programs and benefits, and tribal sovereignty. Tribes were then
exposed to state legislative and judicia authority, state taxing authority, and disburse-
ment of tribal lands. 1d. at 235-37. In addition, Public Law 280 extended state juris-
diction over land previously subject only to tribal and federal jurisdiction. 1d. at 480.
103. Thefederal government’s trust responsibility has been described as “moral obli-
gations of the highest responsibility and trust.” Seminole Nation, 316 U.S. at 297.
The government’ s conduct “ should therefore be judged by the most exacting fiduciary
standards.” Id. This exacting standard can sometimes be enforceable in judicial
proceedings.

104. See Kagama, 118 U.S. 375.
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ing effective law enforcement of serious criminal offenses committed
on Indian reservations, including child sexual abuse.105

B. Growing Federal Awareness and Concern About Child Sexual
Abuse in Indian Country

1. BIA Sexual Abuse Cases

Child sexual abuse is not uncommon in Indian country. How-
ever, the problem did not draw the attention of Congress until a string
of teachers on the Navgo, Hopi, and Cherokee reservations were
charged with the sexual molestation of Indian children in their charge.
John W. Boonet©¢ and J. D. Todd°7 were both BIA teachers. Boone,
a non-Indian teacher, molested a large number of Hopi boys. Found
in his home was a chart containing the names of 142 Hopi Indian
children who attended school on the reservation and whom the defen-
dant was alleged to have sexually molested. The abuse occurred over
a period of nine years, and many of Boone's victims were repeatedly
molested.1°8 Incredibly, the principal of the school where Boone
taught had been advised of potential child abuse occurring at various
times over a span of five years. He did nothing to investigate the
charges except report them to his superior who did nothing to investi-
gate or confirm the alegations.1®® The Todd case involved over
twelve children on the Navajo Reservation. Todd, a non-Indian,
taught on the reservation for twenty-one years. He not only molested
the children but showed them pornography as well.110

Other high profile BIA cases include Paul Price, who molested
Indian boys in North Carolina from 1971 until 1985 without any in-

105. “When an Indian child is abused, especialy in a school or facility maintained
by the federal government, it is not only atragedy but a direct challenge to Congress,
the Bureau of Indian Affairs, the Indian Health Service, and tribal governments to
meet our responsibilities.” Child Physical and Sexual Abusein Indian Country, supra
note 7, at 3 (statement of Congressman Jim McDermott); see also Stephen D. Easton,
Native American Crime Victims Deserve Justice: A Response to Jensen and Rosen-
quist, 69 N.D. L. Rev. 939 (1993).

106. Boone pled guilty to sexual abuse and was sentenced to life in prison. S. Prr.
No. 101-60, at 97 (1989).

107. United States v. Todd, 964 F.2d 925, 926 (9th Cir. 1992).

108. Investigation and Prosecution of Federal Crimes on Indian Reservations. Hear-
ings on H.R. 498 Before the House Comm. on Interior and Insular Affairs, 101st
Cong. 23-24 (1989) [hereinafter Investigation and Prosecution of Federal Crimes)
(statement of Stephen M. McNamee, United States Attorney for the District of
Arizona).

109. S. PrT. No. 101-60, at 10.

110. Investigation and Prosecution of Federal Crimes, supra note 108, at 24 (state-
ment of Stephen M. McNamee, United States Attorney for the District of Arizona).
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vestigation by the BIA into severa allegations,*t and Terry Hester,
who coerced Navajo children at the Kaibito Boarding School into per-
forming sexual acts.**?2 Hester was hired even though he indicated on
his employment application that he had previously been arrested for
child sexual abuse.113

2. Congressional Hearings

In response to these incidences and spurred by a series of articles
by the Arizona Republic on the federal government’s mismanagement
of its trust responsibilities, the Senate Select Committee on Indian Af-
fairs formed a Specia Committee on Investigations.*'* This Commit-
tee's purpose was to investigate “fraud and corruption” within Indian
country.115 Chaired by Senators Dennis DeConcini and John McCain,
the Special Committee gathered facts, performed a full investigation,
and held two full series of public hearings. Three days of the hearings
were devoted to testimony on child sexual abuse in BIA schools.116
At the end of that period, the Committee was to prepare a final report
with legidative recommendations.**” The Special Committee on In-
vestigations of the Select Committee on Indian Affairs found that the
BIA was plagued by mismanagement and had permitted a pattern of
child abuse by its teachers to develop in BIA schools nationwide.18
More significantly, the Committee found that for years the BIA had
failed to investigate allegations of sexual abuse committed by its own
teachers. 119

For fifteen years, although child abuse reporting statutes had
been adopted by al fifty states, the BIA failed to create any guidelines
for its teachers2 The BIA did not require even a minima back-
ground check into potential school employees and did not follow up
on alegations of child abuse reported by parents, previous employers,
or students. The result was that the BIA employed teachers who actu-

111. S. Pr1. No. 101-60, at 90-94.

112. Id. at 98.

113. Id.

114. Id. at 225.

115. Id. at 226.

116. Id. at 232.

117. Id. at 228.

118. Id. at 8-9.

119. Id. at 100.

120. Id. at 9. This delinquency was created in part by the failure of Congress to
include federal lands under the scope of the Child Abuse Prevention and Treatment
Act, which required states to establish minimum child abuse laws or else forfeit fed-
eral funding. Child Abuse Prevention and Treatment Act, 42 U.S.C. 88 5101-5105
(1994 & Supp. 2000).
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ally admitted past child molestation offenses, including one teacher
who explicitly listed a prior criminal offense for child abuse on his
employment form.*2t In North Carolina, the BIA employed a con-
fessed child molester after his previous principal, who had fired him,
warned the BIA that the teacher was a confessed pedophile.’22 Indian
children across the country now bear the burden of the BIA’s mistakes
and suffer additionally because mental health treatment and counsel-
ing are often unavailable.123

The final report of the Committee revealed a pattern within the
BIA of “calloudly ignoring known problems, defending and promoting
incompetent staff, and ostracizing the few capable employees who
dared to speak out against the institutional incompetence that sur-
rounded them.”124 The fina report also indicated that, as of 1989, no
federal reporting law existed that applied to federal schools on Indian
lands. Prior to the Paul Price case in 1985, the BIA had taken no
action of its own to request a mandatory statute or to create its own
institutional guidelines.125 |n 1987, the BIA created an official policy
on reporting child abuse and performing background checks on BIA
teachers.*26 However, the Committee found these measures to be in-
adequate, as there were no criminal penalties for non-reporting and no
protection from slander suits for those who attempted to report child
abuse. 127

The final report also found that facilities to treat victims of child
sexual abuse and to effectively prosecute sexual abuse crimes were
almost nonexistent on the reservations.’?¢ There was a paucity of li-
censed medical specialists on the reservations and the federal funding
to increase such services was not forthcoming.22® The necessary mul-
tidisciplinary teams needed to treat victims of child sexua abuse and
prosecute their perpetrators were rare. Mental health speciadists, so
vital to an effective recovery, were hard to find.

121. S. Prr. No. 101-60, at 9.

122. Id. For a complete description of the Paul Price and John Boone cases and the
BIA’s reluctance to investigate child abuse allegations, seeid. at 89-98. For descrip-
tions of other cases, see Child Physical and Sexual Abuse in Indian Country, supra
note 7, at 66—71.

123. S. Prr. 101-60, at 89, 100. For example, the therapists who treated the victims
traumatized by Boone on the Hopi Reservation had to travel more than three hundred
miles to see their patients and were only available for four days out of each month.
124. Id. at 10.

125. Id. at 99.

126. 1d.

127. Id.

128. Id. at 100.

129. Id.
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In sum, the special investigation revealed a pattern of callous dis-
regard for the safety of Indian children in BIA schools. This pattern
included refusing to report credible alegations against employees, de-
fending accused employees, threatening suits of dander against those
who spoke out, and refusing to create any kind of a history in the
employment files of those accused of molestation.13° Despite failing
in these areas, BIA supervisors were never once disciplined by their
superiors.13t As a solution to the abuses found in the BIA system, the
Special Committee recommended the passage of a newly created piece
of legislation, S. 1783, “The Indian Child Abuse Prevention and Treat-
ment Act.”132 The Act would institute mandatory child abuse report-
ing laws for the BIA, the Indian Health Service, and other tribal and
federal employees in Indian country. It would also impose criminal
penalties for non-reporting, require background checks on federal em-
ployees, provide immunity from slander suits, provide funding for im-
proved mental health treatment of abuse victims in Indian country,33
and establish a reliable data base for child abuse statistics.134

C. Federal Action to Protect Indian Children from Sexual Abuse
1. General Legidation

The Indian Child Welfare Act'3> asserts Congress's recognition
that it has “assumed the responsibility for the protection and preserva-
tion of Indian tribes and their resources.” 136 |n particular, Congress
recognized its direct interest in protecting Indian children,137 and ad-
mitted that most Indian children were not being protected in the way
that they should. Many children were removed from their families by
non-tribal public and private agencies, and those removals turned into
long-term adoptive arrangements with non-Indian homes and institu-

130. Id.

131. Id at 100-01.

132. 1d. at 216.

133. Id. at 216-17. This would be done by amending the Victims of Crimes Act of
1984, 42 U.S.C. §10601 (1994 & Supp. 2000), to provide ten million dollars
earmarked for treatment of Indian children who have been abused.

134. 1d. at 217.

135. Indian Child Welfare Act of 1978, 25 U.S.C. 88 1901-1963 (1994). This Act
clarified jurisdiction over adoption and custody of Indian children. The Act grants
exclusive tribal jurisdiction over custody and adoption proceedings of Indian children
who were domiciled on or resided on their reservation or who are wards of the tribe.
Id. §1911. The Act is an attempt to recognize tribal sovereignty over the tribe’s most
precious resources—their own children.

136. 1d. § 1901(2).

137. Id. §1901(3).
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tions.138 Additionally, states ignored tribal customs and traditions in
making child custody determinations.*3® The Indian Child Welfare
Act does not specifically mention child sexual abuse. However, it is
one of thefirst official acts which recognizes the federal government’s
tremendous responsibility for Indian children. It also clarifies the im-
portance of tribal jurisdiction in making decisions concerning the wel-
fare of Indian children.

The Major Crimes Act did not include sexual abuse when it was
first passed in 1885. It was not until 1986 that Congress amended the
Act to include “felonious sexual molestation of a minor.”14° The Ma-
jor Crimes Act was subsequently amended to refer to specific child
sexual abuse provisions in other sections of the United States Code.
These sections, called Chapter 109A felonies, delineate the following
crimes. aggravated sexual abuse with children, 24t sexual abuse,42
sexual abuse of a minor or ward,*43 and abusive sexual contact.144 If
the defendant is an Indian and the crime is incest or a Chapter 109A
felony, then the Major Crimes Act provides for federa jurisdiction
over these cases. However, this does not mean that the tribes have no
jurisdiction. The BIA made a conscious decision to approve tribal
ordinances that assert concurrent jurisdiction over offenses listed in
the Major Crimes Act because of the inadequacy of federal prosecu-
tion.145 To add an additional deterrent effect to tribal court punish-
ments, Congress increased the penalty authority of the tribes from six
months imprisonment and a five hundred dollar fine to one year im-

138. Id. §1901(4).

139. Id. § 1901(5).

140. 18 U.S.C. § 1152 (1994); see also Sexual Abuse of Indian Children: Hearing on
H.R. 3826 Before the Subcomm. on Criminal Justice of the House Comm. on the
Judiciary, 99th Cong. 1-2 (1986).

141. 18 U.S.C. § 2241(c) (Supp. 2000) (defining aggravated child sexual abuse as
any sexua act with child under age of twelve years; maximum sentence is life
imprisonment).

142. |d. § 2242 (1994) (defining sexual abuse as causing another person to engage in
sexual act by threatening that person, or by engaging in sexual act with person that is
either incapable of appraising conduct, or physically incapable of declining to partici-
pate in sexua act).

143. 1d. § 2243 (Supp. 2000) (defining sexua abuse of minor as any sexua act
wherevictim is at least twelve years old but younger than sixteen, and perpetrator is at
least four years older than victim; maximum sentence is fifteen years).

144. |1d. § 2244 (1994 & Supp. 2000) (addressing acts such as fondling and other
sexual touchings that do not rise to level of “sexua act;” if accompanied by force,
maximum sentence is ten years; if no force is used, and victim is between twelve and
fifteen years old, maximum sentence is two years).

145. Resource Packer, supra note 91, at 33-34. (Letter from Ross O. Swimmer,
Assistant Secretary of Indian Affairs, to Peter J. Sferrazza (Apr. 1987)).
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prisonment and a five thousand dollar fine.14¢ Congress also re-
sponded to the Supreme Court decision in Duro v. Reina4? by
enacting legidation affirming a tribe’'s criminal jurisdiction over non-
member Indians who commit offenses while on the reservation of that
tribe.148

2. Soecific Child Sexual Abuse Programs and Legislation

The program that has been perhaps the most beneficia to the
Indian nations was established in 1984 through the Victims of Crimes
Act (VOCA).149 The Act expanded crime victim assistance and com-
pensation programs by establishing funding for diverse programs that
benefit victims of crime. The mgority of funding for this office
comes from the Crime Victims Fund, established by VOCA. Monies
from crimina fines, forfeited bail bonds, and penalty fees support
crime victim programs throughout the country. In 1998, $324,038,486
was collected for crime victim services.*s° Victim services include
crisis intervention, counseling, emergency shelter, criminal justice ad-
vocacy, and emergency transportation.1st

In 1987, the Office for Victims of Crime (OVC) declared service
to Native Americans a top priority.252 The OV C recognized that “on
reservation” assistance did not exist for Native American crime vic-
tims.153 Asaresult of thisrecognition, programs have been developed
for Native American victims, including: (1) an emergency fund availa
ble to U.S. Attorneys for services to victims in Federal prosecutions,
(2) agrant program to fund victim assistance programs in remote areas
of Indian reservations, (3) the Children’s Justice Act Program for Na-
tive Americans to improve investigation and prosecution of child sex-

146. 25 U.S.C. § 1302(7) (1994).

147. 495 U.S. 676 (1990) (holding that tribes have powers of internal self-govern-
ance, and consequently retain jurisdiction only over member Indians who commit
misdemeanor crimes, but not over nonmember Indians).

148. Act of Oct. 28, 1991, Pub. L. No. 102-137, 105 Stat. 646.

149. Victims of Crime Act of 1984, Pub. L. No. 98-473, 98 Stat. 1837, 2170.

150. See OrFr. For VicTiMs oF CriME, U.S. DeP' T oF Justice, OVC FacT SHEET:
VicTims oF CRiIME AcT CrIME VicTiMs Funp, at http://www.ojp.usdoj.gov/ovc/publi-
cationg/factshts/cvfvca.htm (last visited Nov. 16, 2001) (on file with the New York
University Journal of Legislation and Public Policy).

151. Id.

152. OrF. For VicTiMs oF CRIME, U.S. DeP' T oF JusTicg, OVC BuLLETIN: VicTIM
ProcrAMs TO SERVE NATIVE AMERICANS, at http://www.ncjrs.org/txtfiles/nata.txt
(last visited Nov. 16, 2001) (on file with the New York University Journal of Legisla-
tion and Public Policy).

153. 1d.
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ual abuse cases, and (4) training opportunities for victim assistance
providers.154

OVC dso administers two Indian country discretionary grant
programs, The Children’s Justice Act Partnerships for Indian Commu-
nities (CJA) Grant Program and the Victim Assistance in Indian
Country (VAIC) Grant Program.1’55 The VAIC program provides
grant awards directly to Indian tribes for the purpose of establishing
reservation-based victim assistance programs in remote Indian country
areas. 156 OV C aso awards Children’s Justice Act Discretionary Grant
Program monies directly to tribes. The CJA program for Native
Americans was established in 1989 and is administered by the Depart-
ment of Health and Human Services.25” The CJA program is the only
source of federal funding to tribes that focuses on improving the in-
vestigation, prosecution, and handling of child abuse cases.158 Less
than one million dollars is available annually for the CJA program.1s®
Through CJA, grants are made directly to tribes to assist in the devel-
opment and operation of programs to improve the handling of child
abuse cases in Indian country.16°

154. Id.
155. OFr. For VicTiMs oF CrIME, U.S. DerP' T oF JusTtice, OVC GRANTS AND FUND-
ING, at http://www.ojp.usdoj.gov/ovc/fund/welcomehtml (last modified Oct. 16,
2001) (on file with the New York University Journal of Legislation and Public
Palicy).
156. Id.
157. The Federal Crime Victims Division (FCVD) is one of three divisions within
the Office for Victims of Crime. The FCVD is responsible for implementing the
Children’s Justice Act Program for Native Americans. See Children’s Justice Act
Partnerships for Indian Communities, 65 Fed. Reg. 61,189 (Oct. 16, 2000).
158. Orr. For VicTiMs oF CRIME, supra note 155. The OV C describes the purpose
of the CJA as follows:
CJA funds are used to help Indian tribes develop, establish, and operate
programs to improve the investigation, prosecution, and handling of child
abuse cases, particularly cases of child sexual abuse, in a manner that
limits additional traumato child victims. The program focuses on devel-
oping strategies and resources to handle child abuse cases, from initial
disclosure through investigation and prosecution, to case resolution, in an
effective and timely manner.
Id.
159. In 2000, $860,000 in CJA funds was distributed to nine tribal programs
throughout the forty-eight continental states and Alaska. See Orr. oF Justice Pro-
craMs, U.S. DepP' T oF Jusrtice, OrFrice oF Justice PrograMs FiscaL YeEar 2000
ProcraM PLAN: ReEsources For THE FiELD 153 (2000), http://www.ojp.usdoj.gov/
00progplan/00prog.pdf.
160. See OVC Fact SHeeT: Victims oF CRiIME AcT CrRIME VicTiMs Funp, supra
note 150. The CJA projects have supported the following:
(1) establishment, expansion and training for multi disciplinary teams; (2)
revisions of tribal codes and procedures to address child sexual abuse; (3)
development of protocols for reporting, investigating and prosecuting
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Severa acts passed in 1990 broadened the power of the federal
government to protect Indian children. The Indian Child Protection
and Family Violence Prevention Act!6t was Congress's first real at-
tempt to address the issue of child sexual abuse on Indian reservations.
Severa hearings were held across the country at which representatives
from Indian tribes, U.S. Attorney’s Offices, the FBI, and private orga-
nizations provided testimony and possible solutions to the problem.
The purpose of the Act is to require the reporting of abused Indian
children,62 ensure that effective preventative measures are taken to
prevent abuse,63 and provide training for the investigation of child
abuse cases and treatment for the victims of family violence.'64 The
Act also establishes tribal programs to protect Indian children and to
reduce the family violence occurring in Indian country.165

In evaluating the problem of child abuse in Indian country, Con-
gress recognized that child abuse was often perpetrated by federal em-

child sexual abuse cases; (4) specialized training for prosecutors, judges,
investigators and other professionals who handle child sexua abuse
cases; (5) development of procedures for establishing and managing
child-centered interview rooms; and (6) establishment of specia prosecu-
tion units.
OFF. For VicTiMs oF CrRiME, U.S. DeP' T oF JusTticge, OVC FAcT SHEET: VICTIMS OF
CrivE: Issues IN INDIAN CouNTRY, at http://www.ojp.usdoj.gov/ovc/publications/in-
fores/na/article.htm (last updated Apr. 19, 2001) (on file with the New York University
Journal of Legislation and Public Palicy).
161. Indian Child Protection and Family Violence Prevention Act, Pub. L. 101-630,
104 Stat. 4544 (1990) (codified as amended at 25 U.S.C. 8§ 3201-3211 (1994 &
Supp. 2000)).
162. 25 U.S.C. § 3201(b)(1) (1994). Section 1169 of 18 U.S.C. requires that certain
people immediately report any incident or suspected incident of child abuse. Those
who must report suspected child abuse include medical professionals (physicians, sur-
geons, dentists, nurses, dental hygienists, optometrists, medical examiners, emergency
medical technicians, paramedics, and other health care providers), educational profes-
sionals (teachers, school counselors, instructional aides, teachers' aides, teaching as-
sistants, bus drivers, administrative officers, supervisors of child welfare and
attendance, truancy officers, and any persons employed by any tribal, federal, public,
or private school), and other public officers (child day care workers, headstart teach-
ers, social workers, psychiatrists, psychologists, law enforcement officers, family or
marriage therapists, probation officers, juvenile rehabilitation or retention officers,
and any public agency staff who are responsible for enforcing statutes and judicial
orders). 18 U.S.C. § 1169 (1994).
163. 25 U.S.C. § 3201(b)(4) (1994).
164. 1d. § 3201(b)(6).
165. 1d. § 3201(b)(8); see also Bureau oF INDIAN AFFAIRs, U.S. DEP' T OF THE INTE-
RIOR, CHILD ProTECTION HANDBOOK: PROTECTING AMERICAN INDIAN/ALASKA NA-
TIVE CHILDREN 1 (1998) [hereinafter CHiLD ProTECTION HANDBOOK] (On file with
the author); George B. Stevenson, Federal Antiviolence and Abuse Legislation: To-
ward Elimination of Disparate Justice for Women and Children, 33 WiLLameTTE L.
Rev. 847, 869-71 (1997).
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ployees.166 As a result, mandatory background checks on all federal
employees in Indian country were instituted.16” The Act also allows a
report of child abuse to be filed with local law enforcement or with the
BIA Nationa Child Abuse Prevention Hotline.68 If the report in-
volves either an Indian child or an aleged Indian abuser, then the local
agency is required to report immediately to the FBI.16° Failure to im-
mediately report can result in a $5,000 fine and/or six months impris-
onment. The Act requires that a database be kept of all reported
incidents of abuse and points toward the need for a central registry for
reported incidents of abuse. 170 The Act also authorizes the creation of
the Indian Child Protection and Family Violence Prevention Program,
which funds on-reservation treatment and prevention programs for
child abuse, neglect, and family violence.1”> The program can include
services such as purchasing equipment for investigations and treat-
ment programs, training and employing investigative staff, providing
shelters for battered women and abused children, establishing mul-
tidisciplinary teams, and developing tribal child protection codes.172

The Indian Law Enforcement Reform Act'”3 created within the
BIA alaw enforcement division responsible for carrying out federa
law enforcement responsibilities within Indian country.*”# This law
enforcement division did not ater any standing jurisdiction of the
tribes, states, or federal government.175 |t did require that any federal
agency that declines to prosecute a violation of federal law in Indian
country (FBI, BIA, or U.S. Attorney’s Office) must report “with par-
ticularity” to the affected Indian tribe the reasons why the prosecution
was declined.r”® This particularized reporting is a change from previ-
ous approaches which did not require reports or letters detailing rea-
sons for declining to prosecute.

In 1990, Congress also passed the Crime Control Act.177 Part of
the Act mandated that professionals report child abuse that happens on

166. See 25 U.S.C. § 3201(a)(1)(C).

167. See Victims of Child Abuse Act of 1990, Pub. L. No. 101-647, 104 Stat. 4808
(codified as amended at 42 U.S.C. § 13041 (1994)).

168. See CHiLD ProTECTION HANDBOOK, Supra note 165, at 7.

169. 25 U.S.C. § 3203(b)(2).

170. Id. § 3201(b)(2).

171. Id. § 3210(a).

172. Stevenson, supra note 165, at 848 n.153.

173. 25 U.S.C. 88 2801-2809.

174. 1d. § 2802(b).

175. 1d. § 2806.

176. Id. § 2809(a)—(b).

177. Crime Control Act of 1990, Pub. L. No. 101-647, 104 Stat. 4789 (codified in
scattered sections of 18 U.S.C. (1994)).
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federal land, such as reservations, or in federal facilities.2”® Congress
also authorized the creation of specia technical training grants to be
given to organizations that have the capacity to reach a broad sector of
the population and have experience in providing training.1”® Grants
can aso be made to juvenile and family courts to improve the judicial
system’s handling of child abuse cases.180 To improve the effective
litigation of cases, U.S. Magistrate courts have been set up on the res-
ervation. This reduces the distance victims, witnesses, and investiga-
tors have to travel to prosecute the cases.

Much of the change in the way the law protects Indian children
came under the Clinton Administration. In particular, Attorney Gen-
eral Janet Reno served as a force for change.8t She implemented the
use of specia prosecutors, expanded the Department of Justice Child
Exploitation and Obscenity Section (CEOS) to Indian country, and be-
gan the Tribal Courts Project. She also instituted the Office of Tribal
Justice to coordinate all the Department of Justice programs in Indian
country. In 1992, the Criminal Division of the U.S. Department of
Justice expanded the role of CEOS to provide aggressive prosecution
of child sexual abuse in Indian country and on federal lands.182 The
CEOS is devoted to the prosecution of sex crimes against children.
The department provides specialized expertise, supervises the enforce-
ment of federal criminal statutes, and provides both direct and indirect
support to United States Attorneys. The CEOS attorneys participate
either as tria teams or in advisory roles, and also maintain litigation
support services.183

178. 42 U.S.C. § 13031(a) (1994). The statute reads:
A person who, while engaged in a professional capacity or activity de-
scribed in subsection (b) of this section on Federal land or in a federally
operated (or contracted) facility, learns of facts that give reason to suspect
that a child has suffered an incident of child abuse, shall as soon as possi-
ble make a report of the suspected abuse to the agency designated under
subsection (d) of this section.
Id.
179. 1d. 8§ 13023(a).
180. Id. § 13023(b).
181. See Janet Reno, A Federal Commitment to Tribal Justice Systems, 79 Jupica-
TURE 113, 114 (1995) (“[T]ribal justice systems are ultimately the most appropriate
institutions for maintaining order in tribal communities. . . . Fulfilling the federa
government’s trust responsibility to Indian nations means not only adequate federal
law enforcement in Indian country, but enhancement of tribal justice systems as
well.”).
182. Resource PackEeT, supra note 91, at 64. The Department of Justice shortly
thereafter added seven criminal lawyers with expertise in child sexual abuse in Indian
country to the Child Exploitation and Obscenity Division. See ImprovinGg TrRiBAL/
FeperaL ProsecuTions, supra note 24, at 5.
183. Resource PAckET, supra note 91, at 64.
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In conjunction with former President Clinton’s April 1994 Exec-
utive Memorandum on Government-to-Government Relations with
Native American Tribal Governments, the Office of Tribal Justice was
established within the Department of Justice.’8* Out of this office,
various tribal court initiatives were developed, including the Tribal
Courts Project, to assist Indian tribes in developing and strengthening
their justice systems and obtaining needed funds. The Tribal Courts
Project is a valiant effort at increasing tribal self-governance.285 It
does not need Congressional funding, only Congressional approval
(which it has received), as it is funded directly through the Justice
Department. The Tribal Courts Project focuses on creating incentives
for both Indians and non-Indians to use the tribal courts. Thisincludes
improving the caliber of judges, increasing resources available to tri-
bal governments, and strengthening the tribal court system.86 |n an
effort to implement the project, a United States magistrate’s court has
been created on the Warm Springs Reservation.187 The tribe provides
the facility, and the federa government provides the magistrate and
U.S. Attorney.288 A federal district has also turned one federal judge
into afull time magistrate to handle non-Indian offenses committed in
Indian country.18® This will alow non-Indians to bring cases and be
prosecuted in Indian country and will solve the law enforcement di-
lemma presented by the tribes having no jurisdiction over non-Indians.

Janet Reno, during her term in office, stated that “[s|ome of the
most important contributions the Department of Justice can make to
tribal self-governance are to support the development and strengthen-
ing of viable tribal justice systems.”1%° |n December of 2000, former

184. See Government-to-Government Relations With Native American Tribal Gov-
ernments, 59 Fed. Reg. 22,951 (May 4, 1999); Remarks to American Indian and Alas-
kan Native Tribal Leaders, 30 WeekLy Comp. Pres. Doc. 941 (Apr. 29, 1994); Orr.
oF TriBAL JusTticg, U.S. DeP' T oF Justice, DeErP' T oF JusTice PoLicy oN INDIAN
SoVEREIGNTY AND GOVERNMENT-TO-GOVERNMENT RELATIONS WITH INDIAN TRIBES,
http://www.usdoj.gov/otj/sovtrb.htm (last visited Nov. 16, 2001) (on file with the New
York University Journal of Legislation and Public Policy).

185. See Orrice oF INsPECTOR GEN., DEP' T OF JusTice, CRIMINAL JUSTICE IN INDIAN
CounTRry: OIG AupiT Rep. (Sept. 1996), http://www.usdoj.gov/0ig/au9616/9616toc.
htm (describing goals and initial results of Tribal Courts Project).

186. Id.

187. Wallace, supra note 86, at 153.

188. See Kristine Olson & Tim Simmons, Overview of the U.S Attorney’s Role in
Tribal Courts, TriBaL Ct. Rec. (Nat'l Indian Justice Ctr., Petaluma, Cal.), Spring/
Summer 1996, at 18, 19-20.

189. See B.J. Jones, Welcoming Tribal Courts into the Judicial Fraternity: Emerging
Issuesin Tribal-Sate and Tribal-Federal Court Relations, 24 WM. MiTcHELL L. Rev.
457, 513 (1998).

190. Reno, supra note 181, at 113.
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President Clinton signed into effect Public Law 106-559, the Indian
Tribal Justice and Legal Assistance Act of 2000.191 This Act is de-
signed to strengthen and enhance tribal justice systems.192 However,
the challenge remains to convince Congress and the Bush administra-
tion to actually provide the funding for these tribal court initiatives.193

191. Indian Tribal Justice Technical and Legal Assistance Act of 2000, Pub. L. 106-
559, 114 Stat. 2778 (2000). Some of the findings made by Congress include:

(3) the rate of violent crime committed in Indian country is approxi-
mately twice the rate of violent crime committed in the United
States as a whole;

(4) inany community, ahigh rate of violent crime is a major obstacle to
investment, job creation and economic growth;

(5) tribal justice systems are an essential part of tribal governments and
serve as important forums for ensuring the health and safety and the
political integrity of tribal governments;

(6) Congress and the Federa courts have repeatedly recognized tribal
justice systems as the most appropriate forums for the adjudication
of disputes affecting personal and property rights on Native lands;

(7) enhancing tribal court systems and improving access to those sys-
tems serves the dual Federal goals of tribal political self-determina-
tion and economic self-sufficiency;

(8) there is both inadequate funding and an inadequate coordinating
mechanism to meet the technical and legal assistance needs of tribal
justice systems and this lack of adequate technical and legal assis-
tance funding impairs their operation;

(9) tribal court membership organizations have served a critica role in
providing training and technical assistance for development and en-
hancement of tribal justice systems;

(11) the provision of adequate technical assistance to tribal courts and

legal assistance to both individuals and tribal courts is an essentia

element in the development of strong tribal court.
Id. § 2.
192. Recently Passed “ Indian Tribal Justice Technical and Legal Assistance Act”
Expected to Strengthen and Improve Tribal Justice System, NARF LecaL Review
(Native Am. Rights Fund, Boulder, Colo.), Winter/Spring 2001, at 1 [hereinafter Re-
cently Passed Act]. Under the Act, the U.S. Attorney General is authorized to award
grants and technical assistance to Indian tribes wishing to develop and upgrade the
operation of tribal courts. These grants include tribal justice training and technical
assistance grants, tribal civil legal and criminal assistance grants, and grants to tribal
courts to develop, enhance, and continue operating tribal justice systems. Id. at 1-2.
193. Id.
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v
WHAT MoRE SHouLD BE DoNE BY THE FEDERAL
TrRusTEE TO PrOTECT INDIAN CHILDREN
FROM SexuaL ABUSE?

A. Fully Implement the Indian Child Protection and Family
Violence Prevention Act

The Indian Child Protection and Family Violence Prevention Act
made reporting mandatory for federal employees. However, neither
the IHS nor the BIA have adopted regulations or procedures, or re-
guested funding as provided for in the Act. The National Indian Jus-
tice Center found in its extensive survey that many federal employees
were reluctant to report abuse. The survey found that “[t]he most
commonly cited causes for failure to report were fear of reprisal for
reporting the case, the belief that nothing would come of the report,
and alack of training concerning where to report suspected cases.” 194
Training must be given to federal employees covered by the reporting
directive. The training must include administrative leadership and re-
porting procedures, including whom to notify and the proper steps to
be taken, as well as establishing a means to protect the empl oyee mak-
ing the report. Considering recent publications by the BIA and the
Department of Justice, clear guidelines have been established outlin-
ing tribal, federal, and employee responsibilities under the Child Pro-
tection and Family Violence Prevention Act.195

Likewise, the background checks mandated by the Act have not
been put into effect. In testimony before a Senate committee, the BIA
stated that the Law Enforcement Division does not have enough fund-
ing to assist tribes in conducting background checks. The BIA esti-
mates that a character investigation costs between seventy-two dollars
and three thousand dollars per individual .»%¢ The report further stated
that employees who have contact with children receive cursory back-
ground checks because of the lack of funding, and that many employ-
ees with access to children are left unchecked.19? Adequate funding is
vital for ensuring that mandatory background checks on all federa
employees in Indian country become a redlity.

Finally, the federal government needs to implement the central
registry of all sex offenders who commit crimes on reservations or

194. See PHase Il FINaL RePorT, supra note 62, at 8.

195. See, eg., CHiLD ProTECTION HANDBOOK, supra note 165.
196. S. Rer. No. 103-394, at 5 (1994).

197. Id.
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who move to reservations after having committed crimes.198 Accurate
record keeping of these offenders is a vital part of the trust responsi-
bility to keep Indian children safe. While each tribe could maintain a
separate sex offender registry for their own reservation, such a mea-
sure would not effectively alert tribal authorities to offenders who
move from one reservation to another.2%® Only a central registry ac-
complishes the task of aerting tribal officials, BIA hiring agents, and
tribal communities to those with abusive histories who desire to live
and work amongst them.2%© Federal legislation addressing the prob-
lem of child sexual abuse in Indian country is meaningless if it is not
adequately implemented and enforced by the federal government.

B. Tribal Convictions and Enhanced Penalties

The unique trust relationship between the federal government and
Indian tribes mandates a practical readlization of this situation. How-
ever, the relationship is often not acknowledged in practice. Federal
courts do not recognize tribal court sentences when calculating and
determining federal sentences. This practice sends the message that
tribal court punishment is not handed down from a legitimate court
system. This assumption is misleading. Upon declination by the U.S.
Attorney, atribal prosecution takes place which results in a prosecu-
tion for a lesser offense. If the offender is apprehended again on an-
other or similar crime and is convicted, the tribal prosecution should
be recognized as part of that offender’s criminal history. By recogniz-
ing tribal court decisions, offenders will not only be getting the en-
hanced punishment they deserve, but the tribal courts will also be
getting the recognition they deserve as legitimate justice authorities.

In addition, the position that federal employees who work in
close proximity to Indian children occupy requires that they be held to
a standard of conduct of the highest moral character. Their positions
necessarily involve the highest levels of trust and responsibility.
Teachers, scout leaders, clergy, and any worker employed by the fed-
eral government should be exposed to enhanced penalties should they
commit child sexual abuse on Indian children. Enhanced penalties be-

198. The Indian Child Protection and Family Violence Prevention Act already found
the need for a central registry. See 25 U.S.C. § 3201(b)(2) (1994).

199. Had acentral sex offender registry existed in the late seventies and early eight-
ies, it is highly improbable that Paul Price, the North Carolina BIA teacher, could
have moved from one school to another to continue his sexua predation on Indian
children. See supra text accompanying note 122.

200. Congress has aready recommended that any central registry created by the BIA
must link to preexisting tribal, state, and federal central registries. See S. Rer. No.
103-394, at 9 (1994).
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cause of status are not uncommon. Congress has imposed an en-
hanced prison term on deported aliens returning to the United States
when their previous conviction was for an aggravated felony.20t Re-
cent hate crime legislation imposes enhanced penalties because of the
offender’s posture toward the victim—i.e. animus or hatred.202 Al-
though challenged, courts have found these enhanced penalties to be
constitutional 203 The enhanced penalty is not regarded as part of the
offense to be proven beyond areasonable doubt. Instead, it is apart of
the sentencing factors to be considered by the individua judge.?*4 In
a manner similar to hate crime legislation that imposes penalties upon
the offender because of his posture towards the victim, those in trust
positions should be considered candidates for enhanced penalties be-
cause of their violation of both an employment position and a federal
trust responsibility.205

C. Internal Reorganization of Federal Agencies, Administrative
Cooperation, and Prioritization

The complexities involved in the administration and implementa-
tion of legidation relating to Indian tribes requires a reorganization
and redistribution of responsibilities among the various federal and
tribal agencies. Taking such steps would practically improve the en-
forcement of existing legislation. For example, because law enforce-
ment is not a priority in the BIA, several people have suggested
transferring all funding for tribal court systems and tribal law enforce-
ment to the Department of Justice.2°¢ It makes sense to have the De-
partment of Justice take control of the money for two reasons. First, it
has shown previous interest in tribal law enforcement and judicia re-

201. See Joshua S. Bratspies, Note, Beyond a Reasonable Doubt: Limiting the Ability
of Sates to Define Elements of an Offense in the Context of Hate Crime Legislation,
30 Seton HaLL L. Rev. 893, 906 n.87 (2000) (citing 8 U.S.C. § 1326 (1994)).
202. Seeid. at 895.

203. Id. at 896, 906 (discussing State v. Apprendi, 731 A.2d 485 (1999); Al-
mendarez-Torres v. United States, 523 U.S. 224 (1998)).

204. 1d. at 906. One year later, the U.S. Supreme Court stated in Jones v. United
Sates, 526 U.S. 227, 243 n.6 (1999), that “any fact (other than prior conviction) that
increases the maximum penalty for a crime must be charged in an indictment, submit-
ted to ajury, and proven beyond a reasonable doubt.” Such a requirement would not
be a challenge for prosecutors.

205. Whether included as a sentencing factor or as a fact to be proven at tria, the
enhanced penalty trust position would still alow for the imposition of an enhanced
penalty.

206. See Joseph A. Myers & Elbridge Coochise, Development of Tribal Courts:
Past, Present, and Future, 79 JubicaTure 147, 149 (1995).
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sources. Second, it has the ability to support and develop that
interest.207

Another option is to cross-deputize prosecutors and investigators.
Neither the states nor the tribal courts can prosecute crimes committed
by non-Indians against Indians. As a result of the ruling in Oli-
phant,2°8 only the federal government can prosecute interracial crime.
However, federa prosecutors are so overburdened that many non-In-
dian-on-Indian crimes are never prosecuted.2°® The U.S. Attorney for
the District of Arizona has appointed several tribal prosecutors as spe-
cial assistants to help fill in “jurisdictional gaps.”21° Cross-deputiza-
tion agreements exist in many contexts where multijurisdictions exist,
e.g. crimes committed by civilians on military enclaves, offenders
who flee one jurisdiction for another after committing a crime, and
where it is more efficient for two systems to work together rather than
independently.211  This cross-deputization?12 is an approach well-
suited to the complicated dynamics of prosecuting crime in Indian
country.

Under a cross-deputization plan, law enforcement agencies
would work cooperatively to ensure that al crime is prosecuted in
Indian country, especially those crimes that have traditionally not been
prosecuted because of a lack of resources. Under this deputization
agreement, the U.S. Attorneys would select as their assistants Indian

207. BIA finances have historically been so out of control that barely twenty cents
on every dollar actually reaches the reservation. The remaining eighty cents on every
dollar of a $1.8 hillion budget is consumed in administrative costs for the 13,000
employees of the federal government’s largest agency. In 1993, an independent audit
attempt could not audit $3.2 billion out of $4.4 billion in BIA assets because financial
records and procedures were in complete disarray. See Michael Satchell & David
Bowermaster, The Worst Federal Agency, U.S. News & WorLD Rep., Nov. 28, 1994,
at 61, 62—63.
208. 435 U.S. 191 (1978).
209. Janet Reno has stated that federal prosecutors:
[T]end to focus their energies on more serious crimes and often lack the
resources to arrest and prosecute misdemeanor offenses committed by
non-Indians in Indian country. Since federal courts are often located far
from Indian reservations, active prosecution of non-felony domestic vio-
lence, child abuse, weapons offenses, vehicle violations, substance abuse,
and theft is limited.
Reno, supra note 181, at 115.
210. Wallace, supra note 86, at 153.
211. See Larry Cunningham, Note, Deputization of Indian Prosecutors: Protecting
Indian Interests in Federal Court, 88 Geo. L.J. 2187, 220608 (2000) (discussing
various uses of deputization).
212. Deputization is the substitution of a person appointed to act for an officer of the
law. BrLack’'s Law DicTioNnARy 442 (6th ed. 1990).
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lawyers under statutory authority granted by 28 U.S.C. 542213 The
U.S. Department of Justice would then provide training for Indian
lawyers on the operations of the federal courts.24 These specia as-
sistants to the U.S. Attorney would prosecute crimes either before dis-
trict courts or magistrate judges.

The arrangement works well for all parties involved: The victim
(generaly Indian) feels vindicated having a tribal attorney prosecute
her case; the offender feels they will get afair shake in afederal court
as opposed to atribal court;2!5 the tribe's push for self-government is
strengthened as it spends time and resources prosecuting crime that
affects its members, and the federal government's burden is
alleviated.216

A third aternative for reorganization is to establish protocols and
Memorandums of Understanding (MOUSs). Protocols prevent cases
from slipping through the cracks when severa jurisdictions and agen-
cies have overlapping and separate responsibilities in a single case.
These jurisdictional issues can result in turf wars where the child vic-
tim is lost amid a fight over territory. Interagency protocols identify
which agency will perform particular tasks in the investigation of
child sexual abuse allegations.2” Written protocols allow for cases to
be investigated, prosecuted, and the victims and offenders treated in a
consistent manner.218 Protocols also encourage agency accountability:
when tasks are clearly alocated, it is difficult to claim a lack of
knowledge or understanding.2:® The protocols would cover issues
such as reporting, referrals (who makes them, how they are made, who
accepts them), investigations, prosecution, and postconviction services

213. See Cunningham, supra note 211, at 2208-09.
214. Id. at 2209.

215. If the offender were Indian, he or she would most probably feel more unfairly
treated in federal court. However, at least seventy percent of Indian victims affected
by violent crime are part of an interracial incident, with the perpetrator being of an-
other race. In comparison, only twenty percent of black victims and approximately
twenty-eight percent of white victims are part of an interracial crime episode. See
LAwRENCE A. GReEENFELD & STEVEN K. SmiTH, U.S. DEP'T. oF JusTiCE, AMERICAN
INDIANS AND CrRIME Vi (1999), http://www.0jp.usdoj.gov/bjs/pub/pdf/aic.pdf. Thus
the possibility of an Indian victim and non-Indian perpetrator is high and federal court
is the most likely venue.

216. See Cunningham, supra note 211, at 2210.

217. NAT'L INDIAN JusTice CTR., CHILD SexuaL ABust ProTocoL DEVELOPMENT
Guipe 1 (undated) (on file with author).

218. Seeid. at 2.
219. Id.
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to victims and offenders.220 At the very least, a protocol would be
tailored to the particular needs of a community and the incidents they
most often encounter.

Such cooperation between federal departments and Indian tribes
has already been used successfully. For example, an MOU was re-
cently signed by the United States Attorney’s Offices for the Northern
and Eastern Districts of Oklahoma, the FBI, the Oklahoma Depart-
ment of Human Services, the BIA, the IHS, and sixteen Indian tribes.
The MOU consists of guidelines for the investigation of child abuse or
neglect in Indian country. The Agreement calls for investigation to be
undertaken by a multidisciplinary team when possible, including per-
sonnel with backgrounds in law enforcement, child protection ser-
vices, juvenile counseling and adolescent mental health, and domestic
violence.22t

Finally, the creation of multidisciplinary and multijurisdictional
teamsto combat child sexual abuse would combine the relevant exper-
tise of avariety of agenciesin order to comprehensively address all of
the issues that arise in the unique setting of Indian country. The Vic-
tims of Child Abuse Act calls for the use of multidisciplinary child
abuse teams (MDTs) when feasible.222 The Children’s Justice Act of
1986 provides funding for state and local governments to improve the
handling of child abuse cases through the use of MDTs.223 Therole of
the MDT is “to provide for a child services that the members of the
team in their professional roles are capable of providing.”224 To be

220. Id. at 5-6. For sample protocols from four different tribes (Crow Creek Sioux
Tribe, Washoe Tribe, Eight Northern Pueblos, and Gila River Pima-Maricopa Indian
Community), see id. at appendix.

221. Memorandum of Understanding by and between U.S. Attorney’s Offices for the
Northern and Eastern Districts of Oklahoma, Federa Bureau of Investigation,
Oklahoma Department of Human Services, Bureau of Indian Affairs, Indian Health
Services, the Cherokee Nation, the Muscogee (Creek) Nation, the Osage Nation, the
Pawnee Tribe, the Miami Agency, the Chickasaw Nation of Oklahoma, the Choctaw
Nation of Oklahoma, the Seminole Nation of Oklahoma, and the Thlopthlocco Tribal
Town 2 (Aug. 29, 1994) (on file with the New York University Journal of Legislation
and Public Policy).

222. 18 U.S.C. § 3509(g) (1994).

223. ImPrRoVING TRIBAL/FEDERAL PrOSECUTIONS, supra note 24, at 1.

224. 18 U.S.C. § 3509(g)(2). These services include:

(A) medical diagnoses and evauation services, including provision or in-
terpretation of x-rays, laboratory tests, and related services, as
needed, and documentation of findings;

(B) telephone consultation services in emergencies and in other
situations;

(C) medica evaluations related to abuse or neglect;

(D) psychological and psychiatric diagnoses and evaluation services for
the child, parent or parents, guardian or guardians, or other
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really effective, all relevant agencies must participate in the team,
ranging from child protective services to police investigations to pros-
ecutors to medical, social, and welfare services.22> A tribal represen-
tative needs to be on all regional and county MDTs. Conversely,
federal prosecutors and investigators need to be represented on tribal
MDTs.226

Both the IHS and the BIA have a mandate to develop and partici-
pate in multidisciplinary child protection teams. Research on MDTs
shows that clearly written policies and procedures, mission statements,
and interagency agreements are important to operation and effective-
ness.22” MDTs aso alow for communication on prosecutoria action
and venue where jurisdictions overlap.228 This preplanning protects
vulnerable child victims who otherwise may be made to tell their story
repeatedly to investigators from different jurisdictions.22°

The federal government has a well-established pattern of joining
with local and state officials to create multijurisdictional task forces.
The FBI, DEA, and ATF have established programs with local and
state officials to target gang violence, drug-trafficking, and violent
fugitives.230 The local units provide street contacts and loca intelli-

caregivers, or any other individual involved in achild victim or child
witness case;
(E) expert medical, psychological, and related professiona testimony;
(F) case service coordination and assistance, including the location of
services available from public and private agencies in the commu-
nity; and
(G) training services for judges, litigators, court officers, and others that
are involved in child victim and child witness cases, in handling
child victim and child witnesses.
Id.
225. ImprovING TRiBAL/FEDERAL ProsecuTiONS, supra note 24, at 5.
226. Participation in MDTs is mandated for federal agencies under the Indian Child
Protection and Family Violence Prevention Act, Pub. L. No. 101-630, 104 Stat. 4,531,
4,554, § 3210(d), which states that, “Funds provided pursuant to this section may be
used for . . . the development and implementation of a multidisciplinary child abuse
investigation and prosecution program . . . ."
227. See PHase Il FiNaL RepPorT, supra note 62, at 10-11.
228. See ImpProviNG TRiBAL/FEDERAL PrROsECUTIONS, supra hote 24, at 5.
229. Id. a 4-5.
230. The FBI has established Safe Streets task forces which, by 1995, were operating
in over 119 cities to target street gangs and drug-related violence. The DEA estab-
lished the REDRUM (murder spelled backwards) program, which pairs DEA agents
with local detectives to solve drug-related murders. REDRUM operates in over
twenty-one cities. The DEA aso created mobile strike forces that can respond to
emergency calls from besieged cities unable to fund an adequate response to drug
problems on their own. The ATF's Achilles Task Force combines ATF agents with
state and local police to combat street gangs. See Gordon Witkin, Enlisting the Feds
in the War on Gangs, U.S. News & WorLDp Rep., Mar. 6, 1995, at 38.
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gence while the federa officers provide technical expertise in areas
such as wiretapping, access to grand jury proceedings, and familiarity
with federal laws like the Racketeer Influenced and Corrupt Organiza-
tions Act (RICO) that otherwise might not be available to local
forces.231 Such a sharing of resources creates an efficient and blanket
response to drugs and drug-related crimes. Multijurisdictional task
forces have aso been successfully used in the apprehension of fugi-
tives and investigation of crimes.232 This multijurisdictional approach
would work efficiently and well to investigate child sexual abuse on
the reservation. Federal agents would provide expertise in the investi-
gation, interrogation, and prosecution of child sexual abusers, while
tribal law enforcement and court officers provide cultural and local
expertise in dealing with victims, offenders, and affected families.
Additionally, local counties and cities could be included to provide
access to superior services and facilities that would ease the investiga-
tion of what is always a painful crime.233

An example of an effective multijurisdictional task force on the
reservation was implemented in the State of Arizona. Federa officials
and the Navajo Nation agreed to assign a special task force to fight
violent crime on the Navgjo reservation. The agreement is called Op-
eration Safe Trails.234 The task force is made up of four FBI agents,
twelve Navgjo crimina investigators, and a representative from the
U.S. Attorney’s Office.235 Under the agreement, Navajo investigators
will receive training at the FBI academy in homicide, child sex abuse,
and crime scene investigations. The agreement combines the exper-

231. Id.

232. To apprehend the “Railway Killer,” federal agents combined with local and
state crime investigators to create a task force thousands of officers strong that blan-
keted the southern border posts of the United States. Still using traditional investiga-
tive measures, the sheer size of the force brought such pressure to bear on Rafael
Reséndez-Ramirez that he walked across the border from Mexico and surrendered at a
post near El Paso. See David Jackson, Pressure Led to Surrender, Official Says,
DaLLAas Morning News, July 14, 1999, at 16A.

233. For example, Bannock County, |daho, has a state-of-the-art investigation room
specialy set up to interview child victims of sexual abuse. A multijurisdictional re-
sponse to child sexual abuse would make this room available to the Shoshone-Ban-
nock investigators who work from the neighboring Fort Hall Reservation in
southeastern Idaho. This state response is particularly necessary when the reservation
isa P.L. 280 reservation with responsibility for child welfare, health, and safety en-
trusted under P.L. 280 to the state in the stead of the federal government.

234. See Indian Child Protection and Family Violence Protection Act: Hearing
Before the Senate Comm. on Indian Affairs, 104th Cong. 45 (1996) [hereinafter Hear-
ing] (statement of Janet Napolitano, United States Attorney, District of Arizona).
235. See Chris Moeser, Feds, Navajos Sgn Agreement to Fight Reservation Crime,
PHoeNix GazeTTe, Mar. 5, 1994, at B2.
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tise of the FBI with the Navagjo officers' knowledge of local customs,
language, and geography.

D. Actually Securing All the Funding that Has Been Approved
by Congress

As the past has demonstrated, authorizing the appropriation of
money does not mean implementing the necessary programs provided
for in the Act. The failure to promulgate regulations and the lack of
funds to implement programs approved by Congress has prevented
Indian tribes from addressing the growing problems of child abuse and
family violence. While significant work has been accomplished
through general funds distributed by the Office for Victims of
Crime,236 when it comes to appropriating monies specifically through
line item legislation, Congress has been reluctant to fund federal -tribal
programs.

Federal commitment to the programs outlined in the Indian Child
Protection and Family Violence Protection Act was questionable from
the beginning. Between 1992 and 1995, none of the provisions of the
Act were implemented.237 A reappropriations bill extending funding
through 1997 was passed by the House and the Senate in June
1995.238 Funding was, however, not forthcoming.23® A significant

236. In 1997, discretionary grants for Victim Assistance in Indian Country were
funded to $775,000. CJA discretionary grants rose in funding from $597,606 in 1995
to $1.5 million in 1997. See Orr. oF Justice Procrams, U.S. DeP 1. oF JUSTICE,
Orrice oF JusTICE PROGRAMS PARTNERSHIP INITIATIVES IN INDIAN CounNTRY 19-20
(1997), http://www.ojp.usdoj.gov/americannative/pubs/piic.pdf. Various other pro-
grams were funded in 2000 by the OVC, including $50,000 to establish children’s
advocacy centers (CACs) in Indian country, and $25,000 for Indian country child
protection team (CPT) training. See Orr. oF JusTic ProGgRrAMS, U.S. DEP'T. OF Jus-
Tice, OFrice oF JusTtice ProgrRaMSs FiscaL YEAR 2000 ProcrRAM PLAN: RESOURCES
For THE FiELD 154 (2000), http://www.ojp.usdoj.gov/00progplan/00prog.pdf.
237. By 1995, al the BIA had produced under the Act was two informational videos,
atelephone hot line, and it had begun a feasibility study for a central registry. These
activities consumed five million of the forty million dollars earmarked for Indian pro-
grams and services. See Michael Stachall & David Bowermaster, The Worst Federal
Agency, U.S. NEws & WorLD Rep., Nov. 28, 1994, at 61, 63.
238. In June 1995, a hill to reauthorize appropriations for certain programs under the
Act was passed by both the House and the Senate. Sections 3208(e), 3209(h), and
3210(i) were amended by striking “and 1995” and inserting “1995, 1996, and 1997.”
See 25 U.S.C. 88 3208(e), 3209(h), 3210(i) (Supp. 2000).
239. See Hearing, supra note 234, at 1 (statement of Hon. John McCain, Chairman,
Comm. on Indian Affairs)

It has been 6 years since Congress enacted a law protecting Indian chil-

dren from physical and sexua abuse. Since its enactment, we have yet to

see the Federal Government provide the resources necessary to develop

adequate prevention and treatment programs for the young victims of

physical and sexual abuse on Indian reservations.
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part of the problem was the BIA’ s refusal to begin drafting regulations
without first receiving appropriations even though Congress had spe-
cificaly stated that a plan would be needed before funding was
released.240

Congress did recognize that tribal justice systems were un-
derfunded and that this lack of funding severely affected tribal govern-
ments' abilities to keep an orderly society. As aresult, it passed the
Indian Triba Justice Act241 and provided funding from 1994 to 2000
for assessing and strengthening tribal justice systems. Although the
Indian Tribal Justice Act appropriated $58.4 million annually for
strengthening tribal court systems,242 by 1998 the BIA had only re-
quested $500,000 in funding to perform the comprehensive survey of
tribal judicial systems as requested by Congress. No other funding
had been appropriated to actualy implement programs.243 As of
Spring 2001, no funding has been approved.244

The Indian Tribal Justice Act and the December 2000 Indian Tri-
bal Justice Technical and Legal Assistance Act both remain unfunded.
Already $58.4 million per year over the past six years should have
been requested by the BIA to improve triba justice systems.245 |n-
stead, all tribal justice systems (254 Indian court systems in all) exist
on $12 to $14 million annually.24¢ That amounts to $48,000 per court

1d.
240. See S. Rep. No. 103-394, at 6 (1994).
241. Indian Tribal Justice Act, Pub. L. No. 103-176, 107 Stat. 2004 (1993) (codified
at 25 U.S.C. §8 36013602, 3611-3614, 3621, 3631 (1994)).
242. See Vanessa J. Jiménez & Soo C. Song, Concurrent Tribal and State Jurisdic-
tion Under Public Law 280, 47 Am. U. L. Rev. 1627, 1699 n.408 (1998). Jiménez &
Song summarize the NAICJA legislation’s authorizations as:
1. $50 Million for base funding for Triba Courts;
2. $7 Million for training, enhancement of tribal justices, technical assis-
tance, etc,;
3. $500,000 for administrative expenses for Tribal Judicial Conferences;
4. $500,000 for administrative expense [sic] for the Office [Section 3611
of the Act establishes within the BIA the “Office of Tribal Justice
Support”];
5. $400,000 for survey (one time only). [Section 3612 of the Act autho-
rizes the Secretary of Interior to contract with a non-federal body to
conduct surveys of tribal justice systems].
Id. (aterations in original); see also Myers & Coochise, supra note 206, at 148—49.
243. See, e.g., David Cannella, Tribes Plead for U.S. Aid to Stem llIs, ArRizonA Re-
puBLIc, Dec. 17, 1996, at B1.
244, See Recently Passed Act, supra note 192, at 1.
245. See Myers & Coochise, supra note 206, at 148-49.
246. 1d. at 148.
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system—far short of what it takes to run an effective state court
System.247

E. Amending the Major Crimes Act to Give Tribes More
Authority and Control

The Mg or Crimes Act is an anachronism that does not accurately
reflect the changed status of the tribes, tribal government, law enforce-
ment systems, and tribal court systems. In keeping with the stress on
self-determination, tribes should be given more authority to prosecute
crimes committed under the Major Crimes Act and to penalize those
crimes to an extent equal to other state tribunals. The Major Crimes
Act relies on the tribe’s dependant status for its jurisdictional author-
ity. This status has changed significantly since the Kagama case, over
110 years ago. Tribes are now organized into semiautonomous, self-
governing units. Most tribes have their own political offices, tribal
court systems, and law enforcement systems. Consequently, they are
not dependent upon the federal government to protect them from the
commission of major crimes on the reservation, either by members or
nonmembers.

Given the slow response time and the burden under which most
federal prosecutors operate, tribes are better equipped to prosecute
major crimes in their own systems by both members and nonmem-
bers.248 Tribal investigators are familiar with the culture and context
of the victim and the offender.24® Tribal investigators and prosecutors
are geographically closer than federal prosecutors and understand the
crime context more clearly than federal investigators. Triba courts
are also capable of trying major crimes cases. They are largely based
on state court models; they have appellate level tribunals; and the de-
fendant’ s rights are protected by the Indian Civil Rights Act.2° Tribal
law enforcement, investigators, and court systems are more than capa-
ble of maintaining law and order in Indian country through the prose-
cution of major crimes.

The 1990 increase in penalty authority to one year imprisonment
and five thousand dollars in fines does encourage the tribes to exercise
their concurrent jurisdiction. However, the tribes can till exercise

247. 1d. at 149.

248. See Warren Stapleton, Comment, Indian County, Federal Justice: |s the Exer-
cise of Federal Jurisdiction Under the Major Crimes Act Constitutional?, 29 Ariz.
Sr. L.J. 337, 342 (1997).

249. Seeid.

250. Seeid.
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only misdemeanor prosecution and not felony prosecution.2s> When a
major crime has occurred, the interests of the Native American com-
munity are not served by a tribal misdemeanor prosecution.?>2 The
tribe feels powerless and the offender feels unexpectedly free.253 In
order for justice to be served, the United States must consistently exer-
cise federal jurisdiction and seek felony prosecution. Because the
United States has frequently declined such prosecutions, it islogical to
suggest an increase in the tribe’s ability to penalize and incarcerate
offenders tried in tribal courts.

Of course, the prevention of child sexual abuse in Indian country
is aways the most ideal solution. However, no prevention programs
currently exist to fill this role. Studies show that the most effective
means of stopping abuse that happens within the family system in-
cludes educating parents on parenting.254 Elements essential for an
effective prevention program include “home visitor services, the pro-
motion of healthy child growth and development, and a series of key
program elements.”255 To be effective, these programs must include
prenatal care, health promotion and primary health care, parenting
competency, quality child care, and home visitor services with access
to social service agencies.256

CoNcLUSsION

The guardians entrusted to care for Indian children have not been
as attentive as they might, and, as a result, child sexual abuse among
Indian children remains a serious problem in Indian country. Indian
children are victims of sexual abuse in numbers that continue to in-
crease by rates greater than those of child sexual abuse in other racial
groups. Despite commendable efforts by Janet Reno and the Depart-

251. See Hearing, supra note 234, at 4 (statement of Janet Napolitano, United States
Attorney, District of Arizona) (“[T]he tribal courts only have limited jurisdiction in
terms of sentencing. They cannot impose a felony sentence.”).

252. See Easton, supra note 105, at 956-57 (“[O]nly a felony conviction with the
possihility of asignificant prison sentence serves the often stated purposes of criminal
prosecution and punishment: deterrence, incapacitation, just punishment, and rehabili-
tation. Misdemeanor prosecutions do not meet these goals when a serious crime has
been committed.” (citations omitted)).

253. See NaT'L AMm. INDIAN CourTt Jupces Ass'N, FEDERAL PROSEcUTION OF
CriMEs CoMMITTED ON INDIAN RESERVATIONS 28 (1974) (“A guilty defendant whose
case is not accepted for federal prosecution feels he has gotten away with something.
In close-knit communities such as Indian reservations, this can easily foster further
antisocia behavior.”).

254. See Prase |l FINAL RePorT, supra note 62, at vii.

255. Id.

256. Id.
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ment of Justice to implement programs that directly address this prob-
lem, much work still needs to be done by those who have legidative
and administrative authority. Congress has shown some concern and
has attempted to address the issue through legidlative acts. However,
most of those legidlative acts remain unfunded. Congress seems reluc-
tant to actually fund the programs mandated by its own legislation.
General fund appropriations rarely follow legislation intended to rem-
edy child sexual abuse in Indian country. The BIA aso drags its feet
in both requesting appropriations for programs required by the Indian
Child Protection and Family Violence Prevention Act, such as central
sex offender registries, and in implementing polices and guidelines
that will accomplish the purpose of the various legidative acts.

Only a firm commitment to the Seventh Generation of Indian
children, as indicated by a willingness to take action to fully imple-
ment existing legislation, to fund the various programs, treatments,
and preventative measures, to cooperate with Indian tribal agencies
and employees, and to recognize the sovereignty and authority of tri-
bal courts will halt the increase in this most heinous crime. History
has seen the Indian tribes suffer at the hands of a “Manifest Destiny”
indifferent to or ignorant of their struggle to survive. While Congress
claims to recognize these struggles, that recognition is tempered by a
lack of confidence in the Indian tribes ability to adequately address
the issues which threaten their existence and a reluctance to commit
the funds necessary for the enforcement of legislative actions.

The preservation of the Seventh Generation is crucial to the con-
tinued vitality of the Indian nations in the Untied States. However,
this can only be accomplished when the guardian fulfills its responsi-
bilities to the people whose welfare the guardian has been charged to
protect. What still remains to be seen is whether the Bush administra-
tion will continue the same half-hearted approach to funding Indian
programs that has plagued the implementation of positive legidlation,
or whether it will accept responsibility for the Seventh Generation and
take the steps necessary to ensure its survival.
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