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The right to exist in a world free from violence is a basic tenet in many indigenous
cultures and governments. The epidemic of sexual violence perpetrated against Native
American women in the United States reflects a fundamental breakdown in the cultural
and legal norms that have served to provide protection to Native women from time
immemorial. Current rates of sexual violence against Native women are extremely high
and the response from the criminal justice systems is arguably weak or, in some cases,
nonexistent. This article will examine what we know about the nature and extent of
sexual violence against Native women as distinct from other forms of violence, the
impact of legal obstacles on survivors? and tribal communities, and will offer one
potential legal remedy for tribal judicial systems wishing to address the problem. This
legal remedy offers the option of civil protection orders for survivors of sexual violence.
It has been enacted in a few states and is currently being considered by several other state
legislatures. This article develops an independent analysis of the need for sexual assault
protection orders at the tribal level, in light of the reality of sexual violence against
Native women and the unique limitations on tribal criminal jurisdiction.® Part | lays the
foundation for the development of a tribal response to sexual violence by examining what
is known about the rate and impact of sexual violence perpetrated against Native women.
Part Il explores the historical and contemporary response to sexual violence by tribal
governments, including the limitations imposed by U.S. federal law, and Part 111 outlines
my proposal for the development of a civil legal remedy in tribal court for survivors of
sexual violence.

|. Reality of Sexual Violence Against Native Women
A. High Rate of Sexual Violence

The urgency for developing an independent analysis of the legal remedies for Native
survivors of sexual violence is largely grounded in the extremely high rate of

victimization. However, specific data concerning the precise rate of sexual assault
perpetrated again American Indian and Alaska Native women on tribal lands is often
difficult to obtain. Historically, few sexual assault research studies have directly
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addressed Native women as a specific category., However, recent statistics from the
Department of Justice indicate that American Indian and Alaska Native women suffer a
higher rate of rape and sexual assault than any other group of people in the United States.*
The National Violence Against Women Survey concluded that 34.1% of American
Indian/Alaska Native women will be raped during their lifetime — more than 1 in 3
women.® The National Crime Victimization Survey data also shows a consistently high
rate of sexual violence against Native women, with an average annual rate of 7.2 per
1,000 persons, compared to 1.9 per 1,000 persons for all races.® One weakness in the
applicability of these findings, for purposes of analyzing the criminal justice response, is
the lack of distinction between crimes occurring on tribal lands (including reservations)
and crimes occurring in non-reservations or urban areas. It is difficult to ascertain the
precise extent of sexual assault on tribal lands because there are no national standard
reporting requirements for crimes in Indian country.’

National studies regarding the reporting of sexual assault indicate that rape is one of
the most underreported crimes in our nation.® While few studies specifically look at the
reporting rates among American Indian and/or Alaska Native women, anecdotal accounts
of reporting among Native women reflect the same trend.® Bonnie Clairmont, a HoChunk
advocate for survivors of sexual assault, has summarized the primary barriers that inhibit
reporting of sexual assault by American Indian and Alaska Native women. The primary
barriers are:

1. Need to protect family honor

2. Fear of retaliation by perpetrator or by perpetrator’s family

3. Fear of gossip

4. Going against unspoken rules that you don’t turn in your own

5. Fear and distrust of systems, maltreatment and racist treatment

6. Fear they may be arrested for past legal problems unrelated to sexual assault®

An additional, significant facet of why Native women may be reluctant to report
sexual assault to law enforcement is the perception that the criminal justice system will
not respond to the crime.** One recent study suggests that less than half of all rapes and



sexual assaults committed against American Indian women are reported to law
enforcement.*? Thus, the actual numbers of American Indian and Alaska Native women
who are victims of rape and sexual assault may be much higher than is currently
indicated.

The development of legal remedies for survivors of sexual assault also requires an
analysis of the perpetrators. For example, if most perpetrators of sexual assault of Native
women were unknown to the victim, it would be difficult (if not impossible) to develop
an appropriate legal remedy. However, studies on rape and sexual assault have repeatedly
shown that rape by an acquaintance is far more common than rape by a stranger. In the
United States, the vast majority of sexual assault survivors are victimized by someone
they know.** Statistics concerning the perpetrators of crimes against Native people in the
United States are consistent with this finding, with over half of all violent crimes being
perpetrated by someone the victim knows.*

Sexual violence can also be a component of intimate relationships and marriages. No
study has specifically examined the issue of spousal or intimate partner rape among
Native peoples. However, anecdotal information does indicate that sexual assault is often
a facet of domestic violence within the lives of Indian women.** As with rape generally,
spousal rape is unlikely to be reported to law enforcement by victims.*

There is no doubt that further research on the nature and extent of sexual violence
perpetrated on tribal lands is warranted. Nonetheless, it can be extrapolated from the
existing data that there are a high number of American Indian and Alaska Native
survivors of sexual assault, most of them victimized by people they know. It is also likely
that many of these cases of sexual assault never enter any criminal justice system,
because the survivors choose not to report to law enforcement for a variety of reasons.”
However, survivors of sexual assault in Indian country who do report the crime to law
enforcement face a complex maze of criminal jurisdiction issues. Moreover, the social
and emotional after-effects of sexual assault have far-reaching implications for both
individual women and tribal communities as a whole.

B. The Impact of Sexual Violence on Native Women

The devastating impact of sexual violence on women has been well established.
General studies about the impact of rape indicate that women survivors are at a high risk
for developing mental and physical problems as a result of the assault.** Other




ramifications of sexual assault on the lives of individual women can include school
dropouts, drug addiction, suicide, and criminal behavior.*® The unique impact of sexual
violence in the lives of Native women provides further justification for the development
of remedies at the tribal level.

Many advocates working with women survivors of violence in Indian country
recognize the unique needs of the sexual assault survivors and their distinct paths to
healing. We cannot assume that the legal remedies for domestic violence survivors will
be appropriate or applicable to survivors of sexual assault. A woman who is sexually
assaulted by a person who is not an intimate partner may experience many of the same
emotions and issues as a woman who is a survivor of domestic violence, but there are
also some significant differences. The dynamics of each crime are distinct and warrant
separate examination. For example, a survivor of domestic violence may need
representation to file for legal separation, divorce, or child custody. A sexual assault
survivor may have other kinds of civil legal needs, especially in regards to housing (if she
was assaulted in her home or apartment), employment, or education. Unlike victims of
domestic violence, who may experience repeated assaults over a period of months and
years, a victim of sexual assault may experience the crime only once. Nonetheless, that
single experience has the potential to shape her entire life.

Some advocates who work with survivors of sexual violence in Indian country
indicate that the sexual nature of rape and sexual assault has a particularly difficult
impact on American Indian and Alaska Native survivors.” Because of the shame
associated with being a victim of sexual assault, very few survivors seek assistance from
existing advocacy organizations.” There are also reports from Native women who have
had negative experiences with non-Indian sexual assault advocacy organizations. These
experiences range from indifference and ignorance to outright racism.*

Some non-Indian legal scholars have described rape as “soul murder”* and “spiritual
murder”.* The impact of sexual assault on the lives of native women has similar
manifestations. A well-known advocate for Oglala Lakota Sioux women describes rape
as “cutting to the core of who you are as a woman.”* Another advocate who works
primarily with Osage women indicates that there is a greater risk for suicide among
women who have been raped. In looking at the survivors of trauma, one expert has
described the impact as having lifelong implications: “resolution of the trauma is never
final; recovery is never complete.””” The loss of control is a central feeling of victims who



have been sexually assaulted.”® The perpetrator, in committing the crime, has taken
control of the survivor’s life. If she was assaulted outside of her home, she may fear
leaving her home, or if she was assaulted in her home, she may never want to return
home. If someone she trusted raped her, she may doubt her own intelligence, decision-
making ability, and sanity. Several studies have analyzed the level of self-blame
experienced by survivors of rape by acquaintances and found self-blame to be a
significant factor in the recovery and general well being of survivors.”

For American Indian and Alaska Native survivors of sexual assault, the impact on the
individual must be understood in the historical context of colonialism and conquest.® The
power of women’s sexuality, because of its potential to affect reproduction and identity,
is often a target of those seeking to destroy a people.* Prior to the formation of the United
States, many European explorers committed rape and sexual violence against Native
women.* There are specific accounts of rape and sexual violence against Native women
throughout the history of the United States, including the mutilation and destruction of
women’s reproductive organs.* The impact of sexual assault on an individual can be
compounded by the influence of this historical trauma, and the survivor may experience a
sexual assault as part of a larger policy to silence, dis-empower, and ultimately destroy
her nation.* Because sexual assault has been used as a tool of genocide, the psychological
impact can be one of ultimate destruction®* — even if the perpetrator is Native as well. For
a Native survivor, then, relying on an external jurisdiction to provide a resource for
healing and justice may feed into that sense of destruction. The pursuit of justice might
only be appropriate and logical in the context of her own people and traditions.

The high rate of sexual violence in the lives of Native women and the corresponding
negative effects upon the individual lives of these women no doubt has a devastating
effect on tribal communities. Native women are an integral part of strong tribal
governments.*® Because of their roles as mothers, grandmothers, wives, sisters, healers,
and leaders, the pain and anger of Native women can have a rippling effect throughout a
community. The challenge for contemporary tribal justice systems is to develop local
community responses to these crimes, which can restore a survivor’s connection to her
identity and power, while restoring her control over her own life and decisions. The
following sections explore the role of tribal courts in adjudicating sexual assault, both
from a historical and modern perspective.

I1. Tribal Response to Rape and Sexual Assault




A. The Historical Tribal Response to Rape and Sexual Assault

Historically, tribal nations, as sovereigns, exercised full jurisdiction over crimes
against women (including sexual assault). Several scholars have documented the
traditional strong response of tribal communities to domestic violence.*” While there is no
comprehensive, definitive evidence of the adjudicative nature of sexual assault in pre-
colonial times, historians have indicated that most tribal communities had a strong
response to sexual crimes against women, including corporal punishment and
banishment.* For example, in Iroquois culture, it was said that a man could not achieve a
leadership position if he had ever sexually assaulted a woman.* Some scholars have
hypothesized that sexual assault was extremely rare or even non-existent in indigenous
cultures prior to colonization, due in part to the strength of oral traditions regarding the
importance of respecting and upholding women.” As tribes began to develop written laws
in response to pressure from the United States government, some included laws against
rape that reflected oral legal traditions that honored the victim’s story and wishes.* When
compared to the European and early American laws on rape, which often punished
women for the actions of rapists, the tribal response to sexual assault was comparatively
progressive and respectful of survivors.”” Early American rape laws, based in large part
on the common law of England, treated women as subordinate, at best, or as chattel at
worst.” In contrast, indigenous systems of justice include philosophies of inter-gender
respect and balance that are consistently found in oral traditions and anthropological
studies.*

B. United States Federal Limitations on Tribal Responses to Rape

Over the last one hundred years, tribal governments in the United States have been
significantly stripped of their ability to protect women from rape and to hold rapists
accountable by tribal standards. The ability of tribal nations to engage in rigorous, pro-
active responses to all crimes has been impeded by federal statutes and case law. In some
instances, the federal laws are not necessarily explicit limitations on tribal jurisdiction,
but rather have created a presumption of lack of authority that has resulted in a practical
lack of response at the tribal level. Three of the most significant federal laws and one
U.S. Supreme Court case which have limited the ability of tribal nations to respond to
violence in their own communities are examined below: the Major Crimes Act, Public
Law 280, the Indian Civil Rights Act, and Oliphant v. Suquamish Indian Tribe. The
limitations described below are not unique to the crime of rape. However, the
examination is explored in the context of rape and in light of the high rate of sexual
assault perpetrated against Native women.




1. Major Crimes Act and the Adjudication of Sexual Assault

In 1885, Congress passed the Major Crimes Act® in response to the Supreme Court
decision in Ex Parte Crow Dog.* The Major Crimes Act was the first significant law
enacted to establish federal jurisdiction over crimes committed in Indian country.” The
crime of rape was included in the Major Crimes Act in its original version and has
remained in its contemporary form.* One of the practical results of the Major Crimes Act
is the elimination of exclusive tribal responsibility for prosecuting major crimes
occurring in Indian country.” While there has been a history of presuming that the Major
Crimes Act pre-empted tribal authority,” federal case law indicates that tribes have
always retained concurrent jurisdiction over the enumerated crimes.** Nonetheless, the
Major Crimes Act was the first major intrusion by the federal government in the
adjudication of sex crimes in Indian country. Today, the federal government is tasked
with investigating and prosecuting sexual violence throughout much of Indian country,
even though the rates of arrest and prosecution for sexual assaults are low. Later
restrictions on tribal courts, as explained below, have hampered the ability of tribal
governments to exercise concurrent jurisdiction over these crimes.

2. Public Law 280 and its impact on Sexual Assault

The ability of tribal governments to adjudicate sexual assault and other serious crimes
was further impaired with the passage of Public Law 280 (hereinafter P.L. 280) in 1953.%
P.L. 280 affected tribal criminal jurisdiction in two significant ways. First, it extended
state criminal jurisdiction and state criminal laws onto tribal lands in certain states.
Second, it eliminated the federal jurisdiction over crimes in those same states. Although
P.L. 280 did not explicitly divest the tribal courts of concurrent criminal jurisdiction®,
scholars and historians have noted that the practical impact for many tribes was
equivalent to a divestment of that jurisdiction.*

With state governments taking the lead in the investigation and prosecution of crimes
on tribal lands, the federal government was able to justify reducing financial assistance to
tribal justice systems.*> As a result, many tribes in states with P.L. 280 status have not
developed contemporary tribal court systems.*® Consequently, Native survivors of rape
and sexual assault in tribes affected by P.L. 280 are largely dependent upon the state
judicial systems to provide safety and justice.” Analysis of the impact of P.L. 280
indicates that many state law enforcement agencies and court systems are reluctant to
become involved in Indian country crimes.*



3. Indian Civil Rights Act and punishment for sexual assault

The Indian Civil Rights Act of 1968* (hereinafter ICRA) created additional
significant limitations for tribal courts to address violent crimes against Indian women.
ICRA includes a provision that severely limits the penalty that Indian criminal courts
could impose in criminal cases. The maximum sentence was originally 6 months
imprisonment or $500 fine, or both. In 1986 this limitation was changed to allow for one-
year imprisonment or a $5000 fine, or both.*® This limitation effectively prevents many
tribal prosecutors from prosecuting serious crimes because the sentences are too minimal
to be effective against felony crimes such as rape and sexual assault.®

The result of ICRA on crimes against women is that tribal governments may have the
capability to investigate, arrest, and prosecute crimes such as rape and felony assault, but
cannot provide adequate punishments for convicted persons. When the Honorable
William C. Canby, Jr., a justice on the 9th Circuit Court of Appeals, testified before the
Senate Committee on Indian Affairs in August of 1995, he stated:

In some instances in the past when Indians have committed major crimes
but the federal authorities are too distant or too busy to investigate or
prosecute, the tribe has resorted to prosecution of the offender for some
lesser misdemeanor. In that regard, the tribal court ends up doing the
federal court’s business, but it cannot do it as thoroughly because its
jurisdiction is limited.®

The ability of tribes to provide punishments such as fines and incarceration was
curtailed by the passage of ICRA. Indeed, many tribal codes classify the serious crime of
sexual assault as a “misdemeanor” — probably due to the limitations imposed by ICRA.%
When federal or state prosecutors decline cases, whether because of lack of resources or
an inability to establish an effective case, the crime of sexual assault easily goes
unpunished.®

4. Oliphant v. Suquamish and the Non-Indian Perpetrator

As a result of the 1978 Supreme Court decision in Oliphant v. Suquamish Indian
Tribe,® Indian nations have no criminal jurisdiction over non-Indian persons who commit
crimes on their reservations. Oliphant stripped tribal courts of all criminal jurisdiction
over non-Indian criminals. Thus, non-Indians may not be held accountable for criminal
actions by tribal governments.*



This ruling has a profound effect on the criminal prosecution of sexual assault,
because statistics indicate that American Indian and Alaska Native women are much
more likely to be raped by a non-Indian than an Indian.” American Indian and Alaska
Native women who are raped by non-Indians are left with no option for criminal justice
in the tribal court system. However, the Oliphant decision does not limit the ability of a
tribal government to impose civil sanctions on a non-Indian.® However, civil sanctions
are a weak substitute for the important punitive power imposed by a criminal justice
system for a crime such as rape.

C. Contemporary Tribal Response to Violence Against WWomen

It is a challenge to develop strong law and policies at the tribal level to address sexual
violence given the enormous barriers faced by tribal governments in addressing violent
crimes. The contemporary tribal response to sexual assault can be analyzed on two levels
— first, the existence of criminal laws that prohibit sexual assault and second, enforcement
of those laws. In terms of the laws themselves, many modern tribal governments do have
criminal statutes prohibiting rape and/or sexual assault.® Unfortunately, many of these
laws mirror language from state rape laws of the early to mid- twentieth century.
Criminal provisions in many contemporary tribal codes date back to the Indian
Reorganization Act™ era, in which most federally-recognized tribal governments adopted
Constitutions and laws that were heavily influenced by the American system via the
Bureau of Indian Affairs.” Therefore, many current sexual assault statutes in tribal codes
do not reflect the genuine Native perspective, but rather the American beliefs on rape
from the era prior to rape law reform during the 1970s.

Although there has been a great deal of reform in state sexual assault statutory laws
since the 1970s,” reform at the tribal level has been minimal at best. Many of the tribal
sexual assault statutes have weaknesses, which include requiring proof of violence or
force in order to secure a conviction, instead of lack of consent.” In addition, numerous
tribal laws continue to include a “marital rape” exemption, meaning that a man cannot be
prosecuted for raping his wife. Still other tribal governments do not have any criminal
laws that address sex crimes against adult women.

Given the numerous limitations imposed upon tribal nations, it is extremely difficult,
though not impossible, for a contemporary tribal prosecutor to pursue a criminal rape
case. No definitive statistics are available to determine how many tribes have prosecuted
sexual assault in past years but the numbers are believed to be small. One advocate who



has been involved with the issue of violence against Indian women for over 20 years said,
“In my experience, I’ve never heard of a tribe prosecuting rape. They see it as a federal
responsibility that they can’t handle.”” However, some tribal prosecutors are pursuing
cases against Indian sex offenders™, a trend that appears to be motivated, in part, by
frustration with the lack of prosecution at the state or federal levels.

Tribal prosecutors are truly limited in their power over sexual assault defendants.
They can only prosecute if the defendant is Indian, and then only for a maximum
sentence of 1 year incarceration or a $5,000 fine or both. Moreover, most tribal justice
systems suffer from an incredible lack of resources for both adjudication and
incarceration.” Given the limited options and resources available to tribal prosecutors,
many survivors of sexual assault may be interested in other mechanisms to find justice
and safety.” Exploring tribal responses to domestic violence, including utilization of civil
protection orders, may offer an alternative to the criminal justice system for survivors of
sexual assault.

Protection orders have become increasingly used in tribal courts as tools for women
victimized by their partners in cases of domestic violence. A protection order is a court
order (usually civil) that is requested by the victim of a crime from the court to protect
her against another person or persons.” Depending on the laws of the particular tribe, a
protection order can order the named individual to: stop committing violence acts, stay
away from the victim and her family, stop contacting the victim, and other requirements
designed to provide safety to the victim.

In recent years, significant attention has been given to the issue of domestic violence
and the improvement of contemporary tribal justice systems in responding to intimate
partner violence.” Because of reform of tribal statutory law and changes in tribal
procedural rules, Native women survivors of domestic violence have increasingly been
able to obtain orders of protection in tribal courts.** Many tribal codes outlining
protection order statutes are specific to domestic violence, requiring that the petitioner
have a history of (presumably consensual) intimacy with the respondent.® Survivors of
sexual assault who do not have a history of intimacy with their assailant, may not be
eligible for a protection order. (See Appendix A). Examples of sexual assault survivors
who currently may not be eligible for a protection order in these tribal courts include the
following:



* A casino employee who is raped by a co-worker

» A mother of three who is sexually assaulted by a neighbor

 An 18-year old pregnant woman raped by a person purporting to be a traditional healer
* A 25-year old woman molested by a medical professional

* A grandmother sexually assaulted by her niece’s husband

* A 15 year-old high school student who is raped at a party by a former childhood friend®

None of the women in this list would be eligible for a protection order in tribes with
codes like the examples in Appendix A. Indeed, the only survivors of sexual assault who
would be eligible for a protection order under the example laws are those women who
were sexually assaulted by an intimate partner or family member. However, it is clear in
any of the six scenarios described above that the survivor may have justifiable fear for
her safety since all of them would be at risk for future contact with the perpetrator. The
examples above do not indicate the race of the perpetrator, but it can be extrapolated that
if the assailant in the above scenarios were a non-Indian, the likelihood of protection in
the existing system would be negligible due to the lack of criminal jurisdiction.®

Some tribal codes do include provisions for civil “restraining orders” or
“injunctions.” These are distinct from domestic violence protection orders and there are
several reasons why these options may not provide adequate relief. Most civil restraining
order statutes are not designed with victimization and healing in mind. First, there is often
a filing fee or court costs associated with a restraining order. Second, the orders lack
provisions for emergency orders (also known as “_ex parte_" orders), which may leave a
survivor vulnerable to violence in the immediate aftermath of crime. Third, the
restraining orders may offer only injunctive relief against actions such as trespassing and
may not reflect the safety and security needs of the victims. Many generic tribal
restraining order codes require that the petitioner show irreparable harm if the order is not
granted.

Even for those tribal courts whose codes technically allow for the issuance of a
protection order in cases of acquaintance rape (as opposed to intimate partner rape), many
survivors of sexual assault may not be familiar with the provisions of the code.



Advocates may also not recognize that a protection order may be useful tool for the
survivor, because their experience with the process has been limited to cases of domestic
violence.*

I11. Protection Orders for Survivors of Sexual Assault
Tribal governments face the challenge of providing a judicial response that

effectively addresses sexual violence against women, notwithstanding the barriers
established by the evolution of federal Indian law. Such approaches should provide for
women’s safety, establish accountability for sex offenders, and honor the strength and
ability of survivors. Because of the limitations imposed on modern tribal courts’ criminal
jurisdiction, it is unlikely that a survivor will be able to achieve a just result through
arrest and prosecution. In the event of arrest and arraignment, however, criminal no-
contact orders issued by a tribal court can serve as a form of protection order, and are
recognized by federal law as being eligible for full faith and credit.® Tribal judges who
issue no-contact orders in conjunction with pre-trial release in criminal sexual assault
cases should provide the survivor with a copy of the no-contact order so that she will be
cognizant of the court’s protection.

There are also at least two other significant ways in which a tribal government could
assert its authority to protect women from rapists outside of the context of the criminal
justice system. If the perpetrator is an employee of the tribal nation or a tribal enterprise,
the tribal government, depending on the tribal law, may have the ability to terminate his
employment. At least one tribal court has ruled in favor of terminating the employment of
a sex offender, based on the tribal government’s authority to terminate employees who
present safety and security concerns.®

Another important area in which tribal governments continue to have significant
jurisdiction is the issuance and enforcement of civil protection orders. However, as noted
earlier, many current tribal protection order statutes are limited to intimate partner
violence. Tribal governments can provide an option for sexual assault survivors to obtain
a protection order by enacting new ordinances that allow survivors of sexual assault to
file for an order of protection.

A. How Civil Protection Orders Can Help Survivors of Sexual
Assault




The goal of any new protection order statute should be to provide for at least four
important components: safety; accountability; prevention; and healing. Safety should be
the paramount goal in any protection order system. Studies indicate that almost half of all
women survivors of sexual assault report that they feared severe bodily injury or death
during the assault.’” Statistics indicate that Native women are at particular risk for injury
as a result of sexual assault, and are more than three times as likely as non-Native rape
survivors to have been attacked with a weapon.® The pain and trauma associated with
sexual assault is such that women can re-experience the mental anguish of the assault
whenever they re-encounter the perpetrator. Repeated exposure to the perpetrator, even
without additional physical violence, can compound the trauma.* Protection orders can
provide survivors of violence with a sense of security and safety. A protection order may
offer some degree of control over the survivor’s life, particularly for those survivors who
believe that their perpetrator will continue to present a danger to her. Because she will not
have to wait until an additional assault occurs to contact law enforcement authorities, a
court order can provide peace of mind and a sense of safety. A sexual assault protection
order should, at a minimum, require the perpetrator be required to stay away from the
survivor’s person, place of residence, school, employment, or other location.

Accountability for perpetrators of sexual assault may be difficult to attain in tribal
courts, where criminal jurisdiction has been diminished. However, the issuance of a
protection order to a sexual assault survivor may provide a significant level of
accountability in the civil system, providing that appropriate sanctions are in place.*
While the protection order itself may be a civil order, the tribal code can provide that
violations of such an order can result in criminal sanctions. Indian perpetrators who
violate a civil protection order may then be subject to incarceration and other criminal
penalties. For the Native survivor of an interracial sexual assault, a civil protection order
available at the tribal level would offer additional protection that was eliminated by
Oliphant.** Tribes still retain jurisdiction over non-Indians in many civil matters.*

Prevention of future sexual assault is difficult to predict or guarantee. However, the
issuance and enforcement of protection orders in a swift and consistent manner can send
a strong message to the perpetrator and community that sexual assault is not acceptable
behavior. Holding offenders accountable at the community level may also serve as a
deterrent to recidivism or send a message to other potential perpetrators. Tribal
legislatures can take pro-active steps to condemn sexual violence against Native women
by enacting laws to protect survivors and hold offenders accountability.



B. Civil Protection Orders as a Healing Alternative

As noted earlier, the ability of tribal governments to prosecute criminals has been
gradually but significantly eroded over the last 100 years. The civil nature of protection
orders provides an alternative to the criminal justice system. Another advantage of having
civil protection orders available for survivors of sexual assault is that the civil nature of
the proceedings does not require the survivor to contact law enforcement or otherwise
become involved with the criminal justice system.” A civil proceeding offers more
control to the survivor because she is making her decision independent of the criminal
justice system. The criminal justice system, as already described earlier, is not an option
for many women. In addition, the criminal justice system puts control of the case in the
hands of the prosecutor. Many women do not want to relinquish control of their story.
The Anglo-American legal system has a notorious history, well documented by feminist
legal theorists, of blaming the victim and minimizing the impact of rape.* Indeed, some
studies of the mainstream systems have indicated that a poor response from the medical
or judicial system can actually exacerbate the negative impact of sexual assault on a
particular individual.*

For many survivors, the opportunity to tell their story of survival to a judge may be
integral to their healing and re-integration into the community. A Tlingit survivor of rape,
Diane Benson, has stated that to be silent “makes you crazy.”* Scholars and advocates
have documented the general healing power of storytelling for survivors of sexual
assault.’” A protection order hearing can serve as a forum for the stories of survivors, and
offers a formal setting in which survivors can choose to ask for protection from further
harm.

Survivors of sexual violence often indicate the importance of finding justice in the
healing process. Even though a protection order is not equivalent to a criminal conviction
or a lengthy incarceration, the protection order can provide a survivor with the knowledge
that there is a public acknowledgement of her story. A protection order is a public record
of the reality of the need for protection, and expresses that the court believes the survivor.

C. Protection Orders for Sexual Assault - Limitations

Protection orders for sexual assault will have some limitations when compared to
protection orders issued for domestic violence. For example, the issuance of a protection
order for a sexual assault victim will not trigger the Brady Act prohibition on possession
of a firearm.* In addition, not all survivors of sexual assault will be able to utilize




protection order statutes. Protection orders will also not be useful in cases of stranger
rape, because the survivor does not have information necessary to file for a protection
order against a particular person — nor will the tribal court have the ability to provide

notice and service to an unknown party.

Protection orders generally have other weaknesses as well — regardless of whether
they are issued in a case of domestic violence or a case of sexual assault. In order for the
protection order approach to be useful to sexual assault survivors, there must be law
enforcement available to enforce the order. The civil protection order “solution” will not
be practical in locations where there are not enough law enforcement officers.” In
addition, if a law enforcement officer raped a woman, she may not want to rely on law
enforcement to protect her from further harm.*®

As advocates for survivors of domestic violence can attest, protection orders are
never a panacea for any survivor of violence. The process of obtaining an order is by no
means easy for someone who has experienced a trauma. In order to persuade the court
that a protection order is justified, a survivor of sexual assault will be required to put
forth evidence that provides legal justification for the protection order. Should a
respondent choose to challenge a protection order, he may be allowed to cross-examine
the petitioner in a court hearing, either on his own behalf or through hired counsel. Many
survivors of sexual assault may not want to expose themselves to this kind of public
questioning and scrutiny. The open forum of a tribal courtroom is not necessarily a
comforting locale for someone who has been raped; and it is possible that survivors who
are reluctant to report the assault to law enforcement due to shame or embarrassment will
feel no differently about reporting the crime to a judge.

Even if issued, a court order cannot provide a guarantee that any particular violent
individual will stop posing a threat to a particular victim. However, the protection order
will provide law enforcement with probable cause to arrest an individual who violates the
order’s provisions. Protection orders, then, provide an extra level of security beyond the
status quo. Ultimately, the proposal to expand protection order statutes to include
survivors of sexual assault is a matter of offering additional choices and options to
survivors. The sense of empowerment and control that this additional choice and option
provides is significant. In my experience working with survivors of sexual assault, even
the decision to decline a particular course of action is preferable to having no options at
all.



D. Proposal to include crimes of sexual violence in tribal protection
order statutes

The question now arises about the logistics of expanding the tribal protection order
process to include sexual assault survivors as eligible applicants. There is debate among
activists and researchers in the field of violence against women as to whether existing
domestic violence protection codes should be expanded to include the crime of sexual
assault, or whether a separate and distinct sexual assault protection code (a “stand-alone”
code) should be drafted. Tribal legislative bodies are not limited or controlled by state
legislative approaches to sexual assault protection orders, but an examination of the
issues addressed by state legislation can illuminate key issues to consider. Several state
sexual assault coalitions that are attempting to address the issue at the state level have
asserted that a stand-alone protection order to address sexual assault is the best method.***
However, the state of Oklahoma recently amended its “Protection from Domestic Abuse
Act” to include victims of rape as eligible to file for protection orders, regardless of an
existing or prior relationship.* Other states have also expanded already-existing
protection order statutes to include victims of rape and sexual assault as eligible for
protection orders.**

The following are some key components for tribal legislatures to consider when
drafting a stand-alone protection order statute for sexual assault survivors. These include:

* There should be no charge for filing and/or registering a sexual assault protection order.
There should also be no charge for dropping a protection order, if the survivor should
later decide that the order is not in her best interest.**

* The protection orders should be available to any victim who alleges a single incident of
non-consensual sexual conduct or sexual penetration as defined by tribal law.'®

* The language of the protection order statute should invoke a “rape shield law” or similar
provision to protect the victim’s privacy.'®

* The victim’s eligibility for an order of protection should not be dependent upon
reporting the sexual assault to law enforcement or participating actively in the criminal
justice system.*”’

* The court should not require physical injury or medical/forensic examination of the
victim in determining whether to issue a protection order.'*



In order for a protection order protocol to be effectively used by survivors of sexual
assault, several other elements in the tribal justice system need to be in place.

1. The survivor must know that the protection order is an option for her.
2. The judge must issue the protection order.
3. Law enforcement must know to enforce the protection order.

The first step is code revision, and these last three elements require training and
education. As mentioned above, many tribal governments have a system in place that is
designed for the needs and safety of survivors of domestic violence. The challenge for
tribes is to expand the notion of the protection order to include survivors of sexual
assault. Because the dynamics of surviving a sexual assault outside the context of
domestic violence can be very different, it is important to provide specific training on the
appropriate response to sexual assault cases and the unique ways in which protection
orders may be useful for survivors.

E. Full Faith and Credit of Tribal Protection orders for Sexual
Assault

The full faith and credit provisions of the Violence Against Women Act (VAWA)
include a very broad definition of “protection order”, which includes protection orders for
victims of sexual assault.*® Nothing in 18 U.S.C. 82265 or 18 U.S.C. 82266 makes
specific reference to domestic violence. Therefore, tribal nations that develop stand-alone
protection order codes for sexual assault survivors (or include sexual assault victims in
existing protection order codes) can assert that such protection orders must be enforced
by other jurisdictions, including states and local governments.** Because most state
protection order statutes do not allow survivors of sexual assault to obtain protection
orders, tribal governments have a unique opportunity to provide a leading example to the
entire nation in the field of sexual assault response. Given the strong traditional responses
to sexual assault in tribal communities, it is only natural that tribal governments lead the
way in addressing the needs of sexual assault survivors in the contemporary context.

V. Conclusion

Tribal governments have a strong tradition of providing protection and safety for their
people. However, because of limitations imposed on modern tribal governments by the
federal government, tribal nations have few options in protecting and honoring survivors




of sexual assault and rape. The existing jurisdictional scheme leaves Native women
residing on tribal lands more vulnerable to violent sex crimes, and limits their options for
seeking justice. Today, more than one-third of all Native women will experience the
crime of rape and its accompanying after-effects. Because the safety of women is of
utmost importance to the well-being and sovereignty of a tribal nation, tribal
governments have an obligation to find the best way to provide safety to women,
notwithstanding the significant barriers in criminal jurisdiction. By developing
comprehensive codes and enforcement practices to protect all victims of violence, tribal
governments have the opportunity not only to provide an additional legal remedy for
survivors of sexual assault, but also to set an example for state and local governments. In
taking these actions, tribal governments can create a harbor of safety that does not exist in
many non-tribal communities.

However, expanding tribal protection order statutes to include survivors of sexual
assault as eligible applicants is only one minor step in addressing a problem that warrants
much more attention. The staggering rates of sexual assault perpetrated against Native
women demands a more comprehensive response than is currently in place, and may
require wholesale reform of the criminal justice systems operating at the federal, state,
and tribal levels. While it is important to critique the response to sexual assault of Native
women by the state and federal systems, the ability to restore strength and dignity to the
survivors of sexual assault in Native communities should be centered in the tribal justice
system, because the restoration of power and dignity ultimately lies within the
community.

Tribal governments should consider re-thinking the current response to rape,
beginning with reform of existing tribal criminal laws on sexual violence, many of which
reflect outmoded Anglo-American jurisprudence. Changes to the tribal response to rape
should be grounded in the stories and voices of survivors and women’s advocates, who
are the true experts in shortcomings of the current system. If tribal courts can move
towards offering a forum where more women can be heard and believed, and where the
community takes responsibility for the protection of women who have been assaulted,
there is a potential for lessening the amount of shame, self-blame, and humiliation
experienced by survivors of sexual assault. Tribal governments will be strengthened by
the reconnection to traditional life-ways that promote and protect the safety and
sovereignty of women.



APPENDIX A:

EXAMPLES OF ELIGIBILITY REQUIREMENTS IN EXISTING TRIBAL
PROTECTION ORDER ORDINANCES:**

TRIBE A:

Availability of Petition:

(1) A petition to obtain an order of protection under this Section may be filed by:
a. Any person claiming to be the victim of domestic violence,

b. Any family member or household member of a person claimed to be the victim of
domestic violence, on behalf of the alleged victim, or

c. The Tribal Prosecutor.

(2) A petition shall allege the existence of domestic violence, and shall be verified or
supported by an affidavit made under oath stating the specific facts and circumstances
justifying the requested order.

Definitions:

“Domestic Violence” means an act of abuse by a perpetrator on a family member or
household member of the perpetrator.

“Family member or household member” of a person means a spouse, a former
spouse, a person related by blood, a person related by an existing or prior marriage, a
person who resides or formerly resided with the person, or a person with whom the
person has a child in common regardless of whether the parents of the child have been
married or have lived together at any time.

TRIBE B:

Eligible petitioners for order.



1. A person who is or has been a victim of domestic or family violence may file a
petition for an order for protection against a family or household member who has
committed an act of domestic or family violence.

2. A parent, guardian, or other representative may file a petition for an order for
protection on behalf of a minor or dependent person against a family or household
member who commits an act of domestic or family violence. Minors who are at least 16
years of age or are legally married or emancipated may seek relief for themselves.

Definitions.

Unless the context requires otherwise, terms used in the Domestic and Family
Violence Ordinance are defined as follows:

“Domestic or family violence” means the occurrence of one or more of the following
acts by a family or household member, but does not include acts of self-defense by the
victim:

1. attempting to cause or causing physical harm, bodily injury, or assault to another
family or household member;

2. placing a family or household member in fear of the infliction of physical harm,
bodily injury, or assault; or

3. causing a family or household member to engage involuntarily in sexual activity by
force, threat of force, or duress.

“Family or household members” include:

1. current or former spouses;

2. persons who live together or have lived together;

3. persons who are engaged in or have engaged in a sexual relationship;

4. persons who have a child in common or who are expecting a child together;

5. persons related by blood, adoption, or marriage; and



6. minor children, foster children, or adopted children of persons described in (1)
through (5) above.
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WOMEN & L. 167 (1993).

™ See, e.g., Eileen Luna, Protecting Indian Women from Domestic Violence, NAT’L
INST. OF JUST. J. 28 (Jan. 2001).

0 1d.

¢ Tribal protection order statutes are not unique in this regard. Most state statutes
governing protection orders have similarly defined eligibility requirements, which often
do not allow a survivor of sexual assault to obtain a civil protection order.

¢ All of the scenarios described in this list are based on actual cases from newspaper
reports or described to me by survivors and advocates.

# See discussion supra note 64 and accompanying text.

% See, e.g., Shannon Walker, Washington Coalition of Sexual Assault Programs,
Survivors of Sexual Assault and Their Use of Protection Orders (2002) (Reflecting that
one tribal court judge rarely handles a protection order in a sexual assault case.)

%18 U.S.C. § 2265(a) (2000).

% See, e.g., Trokov v. Off. of the Director of Reg., No. GDTC-AA-99-107, 2000 NAMG
0000001 (Mohegan Gaming Disputes Trial Ct. of Appeals (May 8, 2000)) (upholding the
authority of the tribal gaming regulators to terminate the employment of a person arrested
for sexual assault).

¥ CRIME VICTIMS RESEARCH & TREATMENT CTR., RAPE IN AMERICA: A
REPORT TO THE NATION 5 (1992).



% Bachman, supra note 6.

® Native American Circle, Domestic Violence, Sexual Assault and Stalking, § 3, at 18-19
(2001).

% Sanctions for violating a protection order are usually set forth by statute, and may
include incarceration, community service, public apology, fines, or other requirements.

° In order to provide sanctions for non-Indian perpetrators of sexual assault, it is
important that tribal statutes include civil sanctions for violation of protection orders, as
well as protocols for enforcement of foreign protection orders.

2 But see Melissa L. Tatum, A Jurisdictional Quandary: Challenges Facing Tribal
Governments in Implementing the Full Faith and Credit Provisions of the Violence
Against Women Act, 90 KY. L.J. 123 (2001-2002)(providing detailed analysis of rules
regarding tribal civil jurisdiction over non-Indians.) Note that the Violence Against
Women Act of 2000 provides that “tribal court[s] shall have full civil jurisdiction to
enforce protection orders, including authority to enforce any orders through civil
contempt proceedings, exclusion of violators from Indian lands, and other appropriate
mechanisms, in matters arising within the authority of the tribe.” 18 U.S.C. § 2265(e)
(2000). One quandary concerns the phrase “matters arising within the authority of the
tribe.” Since tribal governments do not have jurisdiction over non-Indians, per Oliphant,
the challenge is to carefully draft protection orders against non-Indians such that they can
be adequately enforced using civil authority.

% Walker, supra note 84.

* See e.g., SUSAN ESTRICH, REAL RAPE: HOW THE LEGAL SYSTEM
VICTIMIZES WOMEN WHO SAY NO (1987); Lynn Hecht Schafran, Maiming the
Soul: Judges, Sentencing and the Myth of the Nonviolent Rapist, 20 FORDHAM URB.
L.J. 439 (1993).

% R. Campbell et al., Community Services for Rape Survivors: Enhancing Psychological
Well-Being or Increasing Trauma?, 67 J. OF CONSULTING AND CLINICAL
PSYCHOL. 847 (1999).

% Sandi Gerjevic, Ways of Healing, ANCHORAGE DAILY NEWS, May 29, 2001, at A2

°” See, e.g., Amanda Konradi, Having the Last Word: An Examination of Rape Survivors’
Participation in Sentencing, 6 VIOLENCE AGAINST WOMEN 353 (2000).

%18 U.S.C. § 921(a)(32)(2000) (requires that the Plaintiff/Petitioner be an intimate
partner of the Defendant/Respondent for a protection order to trigger the firearms
prohibition. “Intimate partner” is defined as a spouse, former spouse, parent, or
cohabitant.)

% Lack of adequate law enforcement is a major issue for many tribal communities. See
STEWARD WAKELING, ET AL., POLICING ON AMERCIAN INDIAN
RESERVATIONS, NAT’L INST. OF JUST. J. 2 (Jan. 2001).

0 Unfortunately, reports of law enforcement officers raping Native women are not
unusual. See, e.g., Jim Holland, Man Sentenced for Rape of Woman and her Daughter,
RAPID CITY JOURNAL, Jan. 29, 2003 (describing the sentencing of a former tribal
police officer convicted of rape).

1 See Walker, supra note 93. See also Lyn Schollett, ICASA Pursues Innovative Legal
Remedy for Rape Victims, ICASA Coalition Commentary (Winter 2001).



102 22 Okla. Stat. § 60.2 (Supp. 2004) now reads: “A victim of domestic abuse, a victim of
stalking, a victim of harassment, a victim of rape, any adult or emancipated minor
household member on behalf of any other family or household member who is a minor or
incompetent, or any minor age sixteen (16) or seventeen (17) years may seek relief under
the provisions of the Protection from Domestic Abuse Act” (emphasis added).

1% See, e.g., MONT. CODE ANN. 8§ 40-15-102 (2001); Md. Cts. Jud. Proc. § 3-1503
(2002).

1% Charging survivors of crime for filing petitions for civil protection orders is contrary to
public policy and victim safety, since it would create an undue barrier for indigent
victims. Moreover, jurisdictions that charge victims for the filing, issuance, service, or
registration of a protection order are prohibited from receiving funding under the
Violence Against Women Act. 42 U.S.C. 88 37969g-5(a)(1) and 3796hh(c )(4).

1% This component is similar to most statutory requirements to receive a domestic
violence protection order. Note that the tribal government must define the prohibited
contact in order to facilitate the remedy.

1% Because a survivor’s prior consensual sexual activity is irrelevant to an incident of
sexual assault, the respondent should be prohibited from raising such matters in
opposition to the protection order. For an overview of this evidentiary principle, see 29
Am. Jur. 2d Evidence § 499.

17 Similar to domestic violence protection orders, this remedy is independent from any
action taken by the tribal prosecutor in regards to a criminal case. Moreover, the burden
of proof for obtaining a civil protection order is lower than that required for criminal
conviction in most tribal courts.

1% The burden of proof issue in a civil protection order case should not require medical
evidence. Indeed, many survivors of sexual assault do not have physical evidence of the
assault.

1918 U.S.C. § 2265 (2000).

1o Although VAWA requires states to recognize and enforce tribal protection orders,
there is still resistance to implementing this requirement in some states. See Sarah Deer &
Melissa L. Tatum, Tribal Efforts to Comply with VAWA'’s Full Faith and Credit
Requirements, 39 TULSA L. REV. 403, 412-413 (2003); See also National Coalition
Against Domestic Violence, Native American Women and Full Faith and Credit,
available at http://www.ncadv.org/publicpolicy/tribal.htm (last visited Sept. 28, 2003).
More awareness and education on the full faith and credit provisions in VAWA is needed
in order to help ensure the safety of all survivors who obtain protection orders.

"t is not the purpose of this paper to criticize any one particular tribe’s codes as they
relate to this issue. Therefore, the source of the sample tribal codes is not relevant. The
examples provided herein, which are taken from existing tribal protection order codes,
are to illustrate the nature of the problem only.
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